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' APPELLATE OIVIL.

Before S k  Charles Sargent, KL, Chief Justice, and 
Hr. Justice NdnCiblud Haridds,

i m  S H A N K A R  G O P A 'L  an d  O th e rs , ( P la in t i f f s ) ,  v. B .V B A J l
■ L A K S H M A N  and  A koth bb , (D efendant).*

Vmnddrs'(Bomhay) Act 111 o f  1874, Sec. \Q—Decree—Execxition— Tramfcr of 
vatan.'property from one not valanddi'— Construction—Oolkct07''s certificate pro- 
hibiiing delivery of decreed property—Practice— Procedure.^

The plaintiff Shankar and his brother, who were vatanddr deslipdndes, sued to 
redeem a certain property alleged to have been mortgaged by their undivided 
paternal aunt to the defendant Bilbd̂ ji. Babaji objected, on the ground that the 
plaintiffs were not the heirs of the widow, who had left a daughter. The daugh­
ter was joined as co-plaintiff, and a decree passed in her favour, and that decree 
was confirmed by the Special Judge. The plaintiffs bemg dissatisfied with thi$ 
decision, applied to the Collector for the issue of a certificate, under section 10 of 
(Bombay) Act III of 1874, prohibiting the property from passing out of the family. 
The daughter in the meanwhile obtained possession of the property under the 
decree. Subsequently the certificate applied for by the plaintiffs was filed by them* 
The lower Court, feeling doubt as to whether the Collector could legally issue the 
certificate and how far it would operate, referred the case to the High Court.

Heidi that the Court should not act upon the certificate of the Collector. The 
effect of the decree being to transfer the property from the mortgagee, who was 
not a vatanddr, to the daughter, who, accoi'ding to the Collector’s certificate, was 
felso not one, section 10 of (Bombay) Act III of 1S74 had no application. Tho 
Collector, if he thought proper, should take proceedings under section 6, clause 
(1), of the Act.

This was a reference by Rdv Sdheb Ramchandra Bdlkrishna 
Chitale, Subordinate Judge of S^ngola and Malsiras, under section 
617 of the Civil Procedure Code (Act XIV of 1882).

The plaintiffs Nos, 1 and 2 sued in the Subordinate Judge’s 
Court at Sdngola to redeem certain land from defendant No. 1, 
fco whom they alleged it was mortgaged by their deceased pater­
nal auut one degree removedj who lived united with them and 
died leaving no heirs nearer than themselves. ’ Defendant No. 1 
pleaded that plaintiffs Nos. 1 and 2 were not the heirs of the 
deceased mortgagot, as she left a daughter surviving her. The 
daughter was accordingly made plaintiff No. 3 with her own con­
sent, and the case vras proceeded with to judgment, which was 
delivered on the 12th August, 1886, in favour of plaintiff No. 3. 
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Not satisfied with this decision, plaintiffs Nos» 1 and 2 applied for 8̂88.
revision to the Special Judge, who confirmed the decree on the Shankab

21st April, 1887.
, B I bI j i

Before the decree was confirmed by the Special Judge, plaintifF L akshm ak*

ISTo. 1 applied to the Collector of ShoMpur praying for the issue of 
the certificate under section 10 of the Vatan Act, (Bombay) No. I l l  
of 1874, on the ground that the property was deshpdnde indm, and 
could not pass, as such, out of the family of the vaianddrs. The 
certificate was granted accordingly and sent to the Subordinate 
Court at Sangola, in order that the decree might be cancelled. It 
was' dated the 22nd March, 1887, and was received in the Sub­
ordinate Judge’s Court on the 27th. Before the issue of this 
certificate, plaintiff No, 3 applied for possession of the property 
decreed to her, and it was given her on the 1st February, 1887.

The Subordinate Judge referred the following questions to the 
High Court for its decision

1. “ Whether plaintiff No. 3 is a m tm ddr within the pro­
visions of the Vatan Act, (Bombay) No. I l l  of 1874 ?

2. If so, whether the Collector can legally issue his certificate 
under section 10 of the Act when the service in respect of the 
mtmi has become commuted ?

3. “ If so, whether the certificate can operate in [favour of 
plaintifis Nos. 1 and 2 beyond the cancellation of the decree ?

4. “ If so, whether plaintiff No. 3 can be ousted of her pos­
session given to her before the issue of the certificate and pro­
perly made over to plaintiffs Nos. 1 and 2, because of it instead 
of the mortgagee ?

5. “Wliether the Amending Act (Bombay) V of 1886can operate 
retroispectively against plaintiff No. 3, to deprive her of her rights 
vested in her before the passing of it, by postponing her succes­
sion to all the male heirs of the vatanddrs ?” *

The Subordinate Judge's opinion on the first point was in the 
affirmative, and on the second, third, fourth and fifth in the 
negative.
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1888,

•S h a n k a b

G o j a i ,

V,
B a b a j i

I iA K S H M A Jf,

Mahadev Bhdslcar Ohaubal for plaintiffs Nos. 1 and 2 :—The 
plaintiffs are the rightful heirs of the original mortgagor, their 
aunt, who was united with them. The Collector rightly issued to 
them the certificate  ̂ and the Civil Court ought to have stopped 
execution of the decree under section 10 of the Vatand^rs’ (Bombay) 
Act III of 1874. Under this Act a female cannot succeed to the 
fatan, and the plaintiff being the daughter of our aunt could not 
succeed. The vatan property is inalienable, whether services 
are dispensed with or not, and the circumstance that services 
have been commuted, does not change its nature—Jagjivandds v. 
I m d d d A li^ ^ l

Bdldji Ahdji Blidgvat for plaintiflf No. 8 :—Where services are 
dispensed with, the m tan  property is alienable. A daughter is 
an heir: see seetion 4 of (Bombay) Act III of 1874. The father of 
the plaintiff was a vatanddr and was succeeded by his widow. 
Section 4 of the Act, as also the amending Act V of 1886, see. 2, 
include her in the definition of vatanddr, though her succession is 
postponed. My client was a, vatanddr, and the Collector could not 
issue the certificate uia'lef section 10 of the Act, which applies 
in cases where the property alienated is in the possession of a 
vatanddr. Here the mortgagee was not a mtanddr, and the 
section has no application.

Vasudev Oopdl BhanddrJcar, for the mortgagee, contended that 
should the certificate of the Collector be held valid, his client 
would be entitled to possession.

Saegent , 0. J . :—The effect of the decree of the 21st April, 1887, 
was to transfer the mtan property from the mortgagee to the 
third plaintiff, who, according to the Collector’s certificate, is not a 
mtanddr. But the mortgagee himself was not a vatanddr, and 
under such circumstances we do not think that the decree was 
within the contemplation of section lOof (Bombay) Act III of 1874, 
the object of which was to give practical effect to the prohibition 
against alienations by vatanddrs as provided by sections 5 and 7 . 
The Com’t should, therefore, not act upon the certificate of the 
Collector, but leave him to take proceedings, if he thinks proper, 
iinder seetion 6, clause 1. Under these circumstances it is not 
necessary to answer the other questions.

(1) 6Bom., 211.


