
We tliink, therefore, that an order for payment may be made 
on a garnishee und.er the above circumstances. If, however, the T o o l s !

garnishee denies the debt, there is no other course open to the y.
judgment-creditor than to have it sold, or to have a receiver 
appointed mider section 503. Subject to these remarks we see 
no objection either to the summons B or the order C.

Attorneys for the Bombay Tramway Company-Messrs. Tobin 
and Boughton.
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Before Sir Charles Sargent, Kt., Chief Justice, and Mr. Justic e Ndndbhdi ffaridds

K A N E  B A 'B L E , (o r ig in a l P la in tii 'f ) , A p p ella n t, v. A N T A 'J I  G A N G -A- 1886. 
D H A B astd  O theks,( o r i g i n a l  D efen d an ts Nos. 1 1 ,1 2  anb 13),Eesponbents.^ December 22.

Limitation Acts XIV  of 1859, Clause 13 of Section 1, IX  o/1871, Art. 127, and X V  
o/1877» Art. 127—Joint family—Partition—Claim hy absent member—Adverse 
possession—Exclusion—Participation in profits of joint property—Payment-^
Occasional residence oj tvife of absent member with joint family.
The plaintiff and his four brothers (Gd.ne, Shive, Kdmdf and Bdle) were members 

of a joint Hindu family. The only one of them who lived at home was Shive.
In 1S54 the family property, which had been mortgaged, was redeemed by the 
brothers, and after redemption it was placed under the management of Shive by 
the eldest brother, C4dne. Subsequently, two of the brothers died while absent 
from the village ; and the plaintiff, who was twenty years of age in 1854, joined 
the army in 185S. He did not return until 1876 ; but, during the interval, his wife 
used occasionally to visit her husband’s native place, and during these visits, 
resided in the family house with Shive and Gane. In 1872 Giine died.

The plaintiff alleged that in 1876 he demanded his share, but was refused, In 
1883 he filed this suit for partition.

It was contended that the right of the plaintiff had become barred by the 
Limitation Act X IV  of 1859, and was not revived by Act X V  of 1877, which was 
In force at the date the suit was brought.

The Conrt of first instance awarded the plaintiffs claim. On appeal, the Asaist-f 
ant Judge reversed the decree of the Court below, holding that under clause 13 
of section 1 of the Limitation Act X IV  of 1859 the plaintiff had lost his right 
to sue, and that such right could not be revived by the passing of the subsequent 
Limitation Acts IX  of 1871 and X V  of 1877* He was of opinion that the fact 
that the plaintiff’s wife “  had put up at Shive’s house for a few.days, if it were a 
fact, did not help the plaintiff’s titl6.”

Second App l̂j No* 400 of 1884
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1886. , Held by the High Court (following Kdzi Aimed v. Moro KeshavO-)) that the
occasional residence of the i^laiutiff’s wife with Shive, who was in possession of the 
property, might he a benefit out of the estate equivalent to a payment so as to 

AJfTiJI satisfy the requirement of clause 13 of section 1 of Limitation Act X IV  of 1859,
If such a benefit had been received by the plaintiff within twelve years previoualy 
to the repeal of that Act, the plaintiff had not lost his right to sue at the date of 
the passing of Act IX 'of 1871 ; ;md that Act would, therefore, have applied to 
any suit brought by him while it was iu force. By article 127 of Schedule 
II  of Limitation Act IX  of 1871 tho ijeriod of limitation dated from the time when 
the plaintiif claimed and was refused his share, which, according to the plaintiff’s 
allegation, was in 1876. Act IX  of 1871 was repealed by Act X V  of 1877, which 
governed tho present suit, unloss the right to sue had expired under Act X IV  of 
1859. The Court remanded the case for a fresh deeisiou on the question of limita
tion, having regard to the-above observationa.

This was a second appeal from the decision of G. Jacob, 
Acting Assistant Judge of Ratnagiri.

The plaintiff and his four brothers (G^ne, Shive, Ramsl, and 
Bdile) were memherfi of a joint Hindu family. The only one of 
them who lived at home 'was Shive. In 1854 the family pro
perty, which had been mortgaged, was redeemed by the brothers, 
and after redemption it was placed under the management of 
Shive by the eldest buother, G-jlne. Subsequently, two of the 
brothers died while absent from the village ; and the plaintiff, 
who was twenty years of age in 1854, joined the army in 1855, 
He did not return until 1876 ; but, during tho interval, his wife 
used occasionally to visit her husband\s native place, and during 
these visits resided in the family house with Shive and Gane. 
In -1872 Gdne died.

The plaintiff alleged that in 1876 he demanded his share, but 
was refused.

The plaintiff brought the present suit in 1883 for partition of 
the property, and claimed one-fi£th share therein. The defend.'* 
antss, Nos. 1—10, were sons of the four brothers of the plaintiff. 
The other defendants. Nos, 11— 20, were alienees under Shive* 
The Court' of first instance awarded the plaintiff’s claim. The 
defendants, Nos, 11,12 and 13, appealed to the Assistant Judge, 
who held that the plaintiS’s claim had become barred under 
elause 13 of section 1 of the Limitation Act X IV  of 1859. The 
following is an extract from his judgment:—
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The lower Courfc was wrong in holding that the plaintiff’s cause of action 1S86. 
arose iu 1877. When fi person has no title, a mere demand on his part will not give 3J_blk
him one. The evidence shows that the property was redeemed from a previous 
mortgage by the joint brothers in 1854, but there is nothing to show that after 
that date the plaintiff had any connection with the property at all. • He was 
absent in service in the army, and he himself admits (exhibit 40) that he never 
came back to the village, and never received any of the profits of the property,
The Btatements made by some of the witnesses, that the plaintiff returned on two 
or three occasions aud put up at Shive’s house, are falsified by the plaintiff’s own 
admission. Tho fact that his wife put up at Shive’s house for a few days, if it be a 
fact, does not help the j)lau;tifr’s title. Under sectiou 1, cl. 13 of Act X IV  of 1859, 
the period of limitation is counted from the death of the person from whom the 
property was said to have descended, or from the date of tlie last payment to the 
plaintiff or any person tlirough whom,he claims by the person in tho posseasion or 
management of the property or estate on account of the alleged share. It is clear, 
thei'efore, that the plaintiff had lost his right to sue under that Act, and that right 
could not be revived by Act IX  of 1871 or Act of 1877 * * # * *
The fact that the other defendants admitted the plaintiff’s claim, is c^uite im
material. For the above reasons I amend the decree of the lower Coui’t, ordering 
that uo share of the lands described In the memorandum of appeal by reference 
to the plaint be partitioned to the plaintiff’s share, but tbat they be left entire 
in the appellant's possession . ' The plaintiff must bear
all the costs of tho appellants in both Courts.”

The plaintiff appealed to the High Court.

Ii. T. Telang (T. V. Atlialye with him) for the appellant;—
Exelusion is essential to give adverse possession—-Nilo Rctm- 
chandra v. GoviiuPK There is no proof of exclusion here. The 
plaintiS had been in joint possession with his brother when at 
home, and hi.s mere absence would not deprive him of his right 
to the family property. Mere non-receipt of profits of the 
property does not amount to exclusion—Rdmhhat Agnihotri v.
The Collector ofPoona^^\ Nor does exclusive possession by a co- 
.sharer,_per se, amount to adverse possession by another eo-sharer—
Sheikh Asucl AU Khdn v. Sheikh Ahhdr AH Khdn^^\ The pos
session by the co-owner should be such as to rebut the presump
tion that it was joint. It cannot be that a member of a joint 
family who has to serve abroad, and who transmits money to the 
family, should by his mere absence lose his right to the family 
property. In this case the plaintitf^s wife used to visit and stay

(1̂  I. L. fi., lO Bom., 24, (2) I. L. R ,, I Bom,, 590,
364.
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1S86. for a few days occasionally at tlie family house. This should be 
K a n e  B a b m  considered a s  participation in the profits of tho property.

Antajx Ohanashdm NiUcanth NddJcarni for the respondents This suit 
GAnaAiiiiAR. jy  barred. Assuming that the plaiutifi‘’s wife used to pay 

occasional visits, that would not save limitation. The plaintiff 
must have some benefit out of the family property, some pay
ment on account of his ^ham— Bdiniji BMIcdji v. KAsliindtli 
JaganndtU '̂  ̂ ; QUdrdm Vdsiidevy. Ehanderdv Bdlkrishna^-K Even 
if an occasional visit and stay of the plaintiff’s wife is to be consi” 
dered as amounting to “ payment ” within the contemplation of 
the Limitation Act, no such visit has taken place within twelve 
years before this suit was brought. Twelve years’ possession by 
a co-owner without any participation of the profits by the other 
co-owner would amount to exclusion. It is not necessary that 
the exclusion should be known to the co-owner— Bdldji Ham" 
chandra Vcoidya v. Bankat IIamnantrdm '̂^\ The right to sue is 
barred here; and where the right to sue has gone, no subsequent 
act or admission can revive it. The plaintiff having been out of 
possession for more than twelve years, not only was his remedy 
barred, but his right was extinguished. The right having been 
extinguished under the Act of 1859, the subsequent Act IX of 
1871 could not revive it— Ram OJmnder Ghosaul v. Juggiitmoiu 
mohiney Dahee ‘̂̂ \ The possession, therefore, became adverse; and 
having been adverse for more than twelve years was of itself 
sufficient to create a title—Ham Sahoy Singh v. Kooldeep Singh^^\

■ The plaintiff having lost his right to sue under the old Limita
tion Acts, the present Act of 1877 cannot help him ; see section 1, 
cl. 4 of Act XV of 1877.

K. T, Telang in reply:— The ease of Bdm Sahoy Singh v. 
Kooldeep SingÛ '̂  does not apply. The case of Edzi Ahmed 
V. Moro Kê ha-iP'̂  ia in point, though it was a decision under the 
Act of 1859. The cases of extinguishment of right or remedy 
cited for the respondents are not binding authorities in such a 
case. Mmhhat Agnihotn Y. The Oollector of Foo%â '̂> does not

(1) Printed Judgmcats for 1882, p,.224. (5) 15 Calc. W . E. Civ. Eul„ 80.
(a) I .L . K., lB o n i„288 . W 15 Calc. W. R. CiT. Riil., 80.
(3) Printed Judgments fos 1877, p. 118, C?) See infra, p. 461, note.
(4) I. L, 4 Calc., 283. (8) I. L.R., 1 Bom., 590,

08' THB INDIAN LA W  BBPOBTS [TOL. X I,



VOL. X L ] BOM BAY SERIES. m

1886.apply. To constitute adverse possession the possession of the
co-parcener must be inconsistent with the right of the other co- K Ine BAble

parceners. Aktaji
GafgIdhar.

N anabhai Haeidas, j. :— The plaintiff Kdne brought this suit 
for partition of joint ancestral property. He claimed one-fifth of 
it as one of five sons of the original owner, one Bable,— defend
ants Nos. 1— 10 being sons of the remaining four. The other 
defendants (11— 20) claim as alienees under one of those sons,
Shive. All the defendants, except Nos, 11, 12, 13, and 17, 
admitted the plaintiff’s claim in their written statements; and 
No. 17 alsoj though at a later stage of the case, did the same.
The Subordinate Judge held that the plaintiff and the first ten 
defendants were members of an undivided Hindu family ; that 
the property in dispute was their joint ancestral property, and, 
as suchj liable to be partitioned ; that the plaintiff was entitled 
to his one-fifth share therein; that he was not bound by the 
alienations relied upon by defendants 11, 12, and 13; and that 
the claim was not barred. He, accordingly, awarded the plaint
iff’s claim.

Defendants Nos. 11, 12, and 13 alone appealed against that 
decision; and the Assistant Jndge, having found that the suit 
was barred, dismissed it, with costs as against the plaintiff..

In this appeal to us against that decision, therefore, the only 
question we are called upon to determine is, whether the suit is 
really barred by the law of limitation. The facts, so far as 
they bear on this question, are as follows:— The five sons of 
Bable formed a joint Hindu family. The only property of 
the family, namely, that in dispute, was mortgaged to tlie 
father of defendant No. 11. It was redeemed by the brothers 
in 1854. The only brother who was living at home was Shive, 
the others being out on service. After redemption, therefore, 
as the Subordinate Judge finds, it was “ placed under the man
agement of.......Shive” by the eldest brother, Gdne, and it was
managed by him for.the family.’  ̂ Thereafter two of the bro
thers died where they were employed; and the plaintiff, who 
was twenty years of age in 1854, joined the army in May, 1S55.
He did not return until 1876, but the Subordinate Judge finds
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18S8- ■' that durhig the interval his wife used to come now and then
kIm b Ibm .....and to live with Shive and Gane.” No partition has

AhtIji taken place up to the present time.

This suit was instituted in 1883, or twenty-eight years after the 
plaintiff left to join tho army. The plaintiff alleges that, in 1876, 
he demanded his share, and was refused. Such Ibeing the case if 
Act XV of 1877 applies, the suit is clearly in time: sec Schedule
II, art. 127. But it is contended that that Act docs not 
apply, as any right of the plaintiif to demand a partition had, 
before the passing of that Act, becomc baxred under Act XIV 
of 1859, and was not revived thereby. We have, accordingly  ̂
to see if that was so. For a suit like the present, scction 1 of 
the latter Act, cl. 13, provides a limitation of twelve years. That 
period is to be counted either from the death of the person 
from whom the property alleged to be joint is said to have de
scended........... or from the date of tho last payment to tho plaintiff
........... by the person in. possession or management of such pro
perty,......... on account of such alleged share.” There is noth
ing in this scction to prevent a Hindu family from continuing joint 
for a longer period than twelve years from the date of such death 
if the CO-parceners wish not to divide. But in that case, when
ever, after the twelve years havo elapsed, one of them changes 
hia mind and seeks a partition, he has to make out that, within 
twelve years of his suit, he has received a “ payment” within the 
meaning of the above clause. The cxpresion payment’̂  has been 
interpreted liberally so as to include any enjoyment of, or parti
cipation in, the joint property. Even the occasional residence 
of the plaintiff or of his wife or family with the defendant in 
possession has been held sufficient to satisfy this requirement. In 
the case of Kdzi Ahmed v. Moro Keshav^^\ Westropp, C, J., lays 
down that “ although tho plaintiff may have mainly resided 
.away from the locality of the property, yet he may, either by 
occasional residence with his brother Shivram at the expense 
.of the latter, or by leaving his wife or family with Shivrdm at 
the expense of the latter, or by payments, have received a bene
fit out of the undivided estate.” The Subordinate Judge has 

11) p, 461, iot«
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found that while the plaintiff was out on service his wife 1886. 
used to come now and then into these parts and to live with Babm

Shive and Gane.” The Assistant Judge, however, has not a m Aji
found whether such was the case or not. He observes that Gakgadhab.

“ the fact that his wife put up at Shive’s house for a few days, 
if it be a fact, does not help the plaintiffs title.” But, accord
ing to the above decision, if it is a fact, it has a very important 
bearing on the question of limitation, and must, therefore, be dis
tinctly found before that question can be decided. If such fact 
took place any time within twelve years previous to the repeal of 
Act XIV of 1859 by Act IX  of 1871, the plaintiff had not lost his 
right to sue under the former A ct; and the latter Act would, 
therefore, have applied to any suit brought by him while it was 
in force. Schedule II of that Act, art. 127, provided for such 
a suit a limitation of twelve years from the time when the 
plaintiff claims and is refused his share.” The plaintiff alleges 
that he claimed his share, and was refused in 1876. The res
pondents do not deny this allegation in their written statement, 
but contend that that did not make the plaintiff’s cause of 
action to accrue then. That Act was repealed by Act XV  of
1877, which is the Limitation Act now in force, and, therefore, 
governs the present suit, unless the right to sue had gone under 
Act XIV of 1859. We must, therefore, reverse the decision of 
the Assistant Judge, and remand the case, in order that he may 
arrive at a fresh decision on the question of limitation with 
reference to the above remarks. Costs of this appeal to abide 
the result.

Decree remrsed and case remanded.
N ote .— The following is the ease of Kdzi Ahmed v. Moro Keshav, (Printed 

Judgments for 1876, p. 120j) referred to and followed in the foregoing case
Moro and his four brothers were members of an undivided family. Moyo left 

Ilia house in 1S4S, aud earned his livelihood abroad, as also did three of the other 
brothers, the family property being left in the management of their brother, Shiv-

• r5,m. In 1854, Shivrdm mortgaged the property to the defendant’s father, and 
subsequently held it. as a lessee from him at an annual rent. Shivrdm wag sued 
for non-payment of rent* and -was dispossessed of the property in 1863. Moro 
brought this suit for his share of the property in 1875, The case came up fcc tlje 
High Court.

The following ia the judgment C«5wt delivered by
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1886. Wjssxbopp, C.J. The Joint Jtulge has omitted to find whether or not there
K ank Bablb participation of tlie phiiiitiff in tho rents aud produco of the property

t-. (for hia share in which he now sues) at any time within twelve years before the
 ̂ AKTAffi commencement of this suit, which was instituted on the 26th July, 1875. A l

though the plaintiff may have mainly resided away from the locality of the pro
perty, yet he may, either Ly occasional residence 'vvith his brother Shivr.i,m 
at the expense of the latter, or by leaving his wife or family with Shivnim at the 
expense of the latter, or by payments^ have received al>enefit oxit of the undivided
estate. This jioint inufjt be inquired into by the Joint Judge ; and, iu order that
he may make that inquiry, the Court reverses his decree, and remands the cause 
for retrial by him. The costs of thia second appeal must abide the result of the 
cause. The objection now made by the defendant’s pleader, vivd voce, as to want 
of parties, comes to late to l)e permitted. The Joint Judge may admit such 
evidence on either side on the question of participation in the rents and profits 
as may seem to him fco be expedient for tho proper determination of the cause.
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Before 3Ir, Jmtice and Mr, JiiMice Birdwood.
ABDULBHA'I, (origina.l Dependant), Appellant, v. KA'SHI, deceased, 

JdtnSy 8. Heir, .DHONDI, (ohiginal PLAiNTiri'), Respondent.*
"  Mortgagê  whai is a~Iiaqubttes of a mortgaije—Contract-—Construciion.

In 1862, A., in consideration of a debt of Us, 150, paK.sed to B. a writing called 
iarz rokUh (or deht-note). It provided (inter alia) that B, shoitld hold and 
enjoy a certain piece of land belonging to A. for twenty years, that at the end of 
that period the land should be restored to A. free from all claims for payment of 

. the principal or interest of the debt of £s. 150; that if ]J. planted vines, he should 
he at liberty to retain tho land so planted after the lapse of the twenty years as 

’ a tenant at Es. 50 per annum.

According to the tenns of this agreement, B. continued in posseasion of the laud 
till 1882, when A., treating the transaction as a mortgage, brought this suit for 
tedemption.

Held, on the constrnotion of the Zrars rcWui, that the contract between the 
parties was not a mortgage, and that the defendant had a right to retain ocoupa' 
tion at least of the vineyard, subject only to a rent of Hs. SO a year. There was 
no stipulation for interest, nor was thex'o any agreement for the payment of 
Bs. 150 in any case.

It ia not the name given to a contract, but its oontenta or the relations con- 
atituted hy itj that determine its nature.

• WSUamr, OtoenWaad Lahlmichcml Walchandsliet v. Chatur Deivchaiuhheii'^) 
►fdilowedji

* Second ApJ>eal, No. 67 of 1885. 
ft My, &Cf.,308, 308» , _ , C®) Prfeted Judgments for XS84, p,


