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would have been used. The same interpretation on the section 
has been put by the Division Bench o£ this Court̂ )̂. In the present 
ease the consent, though it was obtained subsequently to the 
filing of the plaint, did not, in our view of the section, vitiate the 
proceedings. We must/therefore, confitm the decree with costs*

(1) Appeal No. 6 8  of 1884 decided on 4th May, 1887.
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APPELLATE CIVIL.

Befof'e Mr. Jv,stke NiindWiai Haridas mid Mr, Justice Jardine.

‘ V IS H N U  V IS H W A N A 'T H , ( P l a i n t i f f ) ,  v . H U E  P A T E L  a n d  

O t h e b s ,  ( D e p e n d a n t s ) .*

Cibil Procedure Code (Act X IV  of 1882), Sec. 2S1A— Decree—Havdla or 'un­
dertaking by a third party to pay decreed debt for ihe jud(jme.nt‘dehtor—Agree- 
onent incorporating the havdla, in substitution of the decree, capable of execution 
at the date of the agreement—Suit on such agreeymnt.

The plaintiff obtained a monoy decree against the defendant Hur Patel, and in 
execution thereof attached his property. Thereupon, at Hur Patel’s request, 
five persons gave a havdla or oral undertaking to pay the amount of the decree, 
and the attachment was removed. It appeared that some payment was made 
under tho havdla. Subse(|uently Hur Patel and the defendants Nos. 2 and B exe­
cuted a bond to the plaintiff reciting the havdla, the payment thereunder, and 
agreeing to pay the amount of the decree with interest. Neither the havdla nor 
the bond was brought to the notice of the Oourt for sanction, and the decree, which 
was capable of execution, was then destroyed. I ’he plaintiff now sued to recover 
the debt due under the bond. The District Judge was of opinion that the part 
of the bond which contained a promise to pay interest was void, but that in respect 
of the principal amount of the decree it was not void. On reference to the High 
Court,

Held, that the whole bond waa void. The havdla was an agreement such aa is 
contemplated in paragraph 1 of section 257A of the Civil Procedure Code (Act XIV  
o£ 1882), and %vas void for want of sanction of the Court under that section. The 
bond, regarded as one iu consideration of the havdla or as an agreement for 
satisfaction of the decree, was also void under paragraph 2  of the sam.e section for a 
similar reason.

T h is  was a reference by H. Batty, Distpct Judge of Thdna, 
under section G17 of the Civil Procedure Code (Act XIV) of 
1882. ' '

1883. 
February 9,

Civil Reference, No. 45 of 1887.



1888. The plaintiff obtained a money decree against the defend-
ant Hur Patel, and, in execution thereof, attached his property. 

VisKvvAs.vrn Thereupon, at Hur Patel’s request, five persons gave a havdla 
Hor Patel, or oral undertaking to pay the amount of the decree, and the 

attachment was removed. It appeared that some payment was 
made under the havdla. Subsequently Hur Patel and the de­
fendants Nos. 2 and 3 executed a bond to the plaintifF reciting 
the havdla, and the payment thereunder, and agreeing to pay the 
amount of the decree with interest. Neither the havdla nor the 
bond was brought to the notice of the Court for sanction  ̂ and the 
decree, which was capable of execution, was then destroyed. The 
plaintiff now sued to recover the debt due under the bond. The 
District Judge was of opinion that the part of the bond which 
contained a promise to pay interest was void, but that in respect 
of fche principal amount of the decrce it was not void.

The points submitted by the District Judge for the High 
Court’s decision were:—

1. Is an agreement void under section 257A if entered into 
by a judgment-debtor and others with a decree-holder to pay the 
amount of an havdla given in settlement of a decree with inter­
est not awarded by the decree, if at the time of such agreement in 
substitution of the havdla the decree was still enforceable and 
was not certified as satisfied ?

2. If the agreement to pay interest in excess of the deeree be 
void, is the agreement valid and enforceable as far as regards 
the amount due under the decree ?

On the first point the District Judge was of opinion that the 
agreement was void under section 257A so far as regards the in­
terest not due under the decree; on the second, that the agree­
ment is not void in respect of the principal due under the decree.

Vdsudev Gopdl Bhanddrkar for the plaintiff-The first defend­
ant was not a party to the havdla, though it was given at his 
request by others. The defendant was a party to the bond, and 
if the bond is void as against him it is not so as against the other 
defendants. The bond is not entirely void. The agreement for 
payment of intorsst can be sepai’ated from the otlier part, and
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the other defendants are liable to pay the principal amount of 1888.
the decree: see Davhtsing v. Pdndu^^\ The provisions of section Vishktt .

257A (Act X IV  of 1882) applying only to parties to the decree, 
and here the other defendants not being parties are liable to p ay : Pasei,
see Telia Ghetti v. Munisdmi^ '̂ ,̂

Shivnvm Vithal Bhariddrkar for the defendants:— The whole 
bond is void, as the two parts cannot be separated. Davlatsing 
V. Fandu^ '̂> is on all fours with the present case. If the havdlcs, 
is void, for want of Oourt's sanction under section 267A of the 
Civil Procedure Code, the bond, which was based on it, is also 
void.

HXnjLbhIi HaeidIs, J .:— The havdla mentioned by the District 
Judge was an agreement such as is contemplated in paragraph 1, 
section 25 7A, Civil Procedure Codê  and, as such, void on account 
of want of sanction by the Court which had passed the decree.

If the bond sued upon be regarded as one in consideration of 
the havdla, there was no consideration for it; the havdla, itself 
was void for the reason above mentioned.

If it be regarded as an agreement for the satisfaction of the 
decree, it comes under paragraph 2, Section 257A of the Code, 
and is void for want of the Court’s sanction.

For these reasons, we consider the whole bond to be void.
(1) I. L. E„ 9 Bom., 176. , (2) I. L. K., 6‘ Mad., 101.

APPELLATE CIVIL.
'Before Sir Charles Sargent, K t ,  Chief Justice, and 

Mr. Justice Ifdndihdi Earidds.

JUGrALDA'S, (original Defekdant), Appellant, v . AMBA'SHANKAR 
&NB Another, (obigikai Plaintipfs), Eespondbnis.*

Landlord and tenant— Sale hy landlord of land held ly  tenant— Fraud in such saZe—  
Suit hy -purchaser against tenant— Plea hy tenant impeaching sale by his landlord 

—Limitation.

Xhe defendant, was tenant of the lands in dispute under a lease dated 2 2 nd 
June, 1875. In 1878 his landlord sold the lands to the plaintiffs by registered 
deads but in 1879 complained to the Mdmlatdfo that he had been cheated by the 
plaintiffs, who, he alleged, had not paid the purchase-moftey. This allegatioa the 
plaistiffs denied.

* Second Appeal, No. 748 of 1885i

1888. 
Mardi i .
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