
this. case became his as. it formed, under the terms of his Jcoid.
Under Regulation XVII o£ 1827, sec. 7, the Collector could dis- S h iv I j i  

pose of uncultivated land, but no private right could thus be Cuawan 
impaired. A suit in the ordinary Court was contemplated and 
expressly provided for* It could be brought without setting 
aside the Collector’s order; and if the Collector’s order was wholly 
unjustifiable, it was not apparently intended that a person dis
possessed by it need or should take any step, except a suit for 
dispossession.

The plaintiff’s howl is not before us, nor have we the other 
documents necessary for forming a final judgment on this case, 
even on the point of limitation. Whether the suit is barred or 
not, will depend, in some measure, on the particular facts and the 
times when they occurred. We do not desire to prejudge these, 
or the conclusions to which they will lead; but they must be 
considered, and that they may be so, we reverse the decree of 
the District Court, and remand the cause for retrial with reference 
to the foregoing observations. Costs to follow the final decision.

Decree reversed and case remanded.
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APPELLATE CIVIL.

Before S ir Charles Sargent, Kt., G M ef Justice, and 
M r. Justice Nwidhhai HaHdus-

D H G N D O  B H I K A 'J I ,  ( o b ig in a l  DErsNDANT), A p p r l l a n t ,  v, G A N E S H
B H I K A 'J I ,  (o r ig in a l P la in t if f ) , R esi’ondent.*' November 13,;

Hindu law— InJierHance— Missing person—Presumption qf death— Claim qftev '
. seven years— Co-owners— Absent co-mmer— Clai^n io Ms share o f  pr<ypcrty a 
qtmtion o f  evidence, not o f  siicctssion— Evidence Act 1  o f  1872, Sec. 102.

D .j O .ja n c lB . w ere co-o'w'jiers q f certain villages, B . disappfjared aad 
was unheard o f fo r  m ore tlian seven years. In  liis absence, D . received his (B ,’s ) 
share o f the rents and profits. G. claim ed to be entitled  t o  a m oie ty  o f  B ,’ share 
fcherdu> and brough t this su it agaiust D .

^Second Appeal, Ko. 9 of 1886.
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■Held, tliat Cl. was entitled to  such m oiety . B ., having Tbecu abaciifc and unh eard 
o f £or m ore than seven years, m ight be pvosiiiucd to  bo dead, under section  108 of 
the Evidence A c t  I  o f  1872 ; and G-., as one o f his tw o survivors, was entitled  to a 
m oiety o f his property.

W h ere  the right o f a party claim ing to  succeed to the property  o f another is 
based on the allegation that the latter has n ot been heard o f for  m ore than seven 
years, the question to be decided ia ouo o f evidence, and n ot a part o f the substan
tive  l9,-%v o f inheritance.

Parmeshar Mdi r, Bifiheishar Siur/hO-) concurred in.

This was a second appeal from a deeisiou o f G. Jacob, Acting 
Assistant Judge of Katndgiri.

, Dhondo, Ganesh, (the plaintifl!), and Bluiskar were co-sharers in. 
certain khoti villages situated in the Ratnagiri District, and, as 
such, entitled to their respective shares in the profits thereof. For 
ten years, howeverj prior to the institution of this suit, Bhaskar 
had not been heard of, and during that time the defendant 
Dhondoj (as the plaintiff alleged), had received Bhaskar’s share of 
the profits, and had appropriated them to his own use. The 
plaintiff claimed to be entitled to a moiety thereof^ aiid filed this 
suit’. ■' -

The Subordinate Judge of Chiplun, in tho Ratnagiri District, 
rejected the plaintiffs claim. The plaintiff appealed to the Assist
ant Judge, who reversed the lower Court’s decree, and allowed 
the claim, with the following remarks

“ It is true that the plaintiff has no actual right to a portion 
of Bhaskar’s share until the latter’s death; but neither has the 
defendant any such right, nor is there any reason why he should 
be preferred to the plaintiff. It is said that Bhaskar may eventu
ally return, but in that case his claim to his share of the profits 

' might be barred by limitation, and then the defendant would 
have reaped the whole benefit of his absence. As a matter of 
equity, I  think, the plaintiffs claim is admissible. There is Ho 
dispute about the aniotint of the claim.”
' ^he defendant appealed, to the High Court. ' ’ '
■ Gmgdrdm Biipsohl lieU for the appe l lantThe  Hindu law ■ 

1 provides that the lapse of twelve years shall entitle any co-owner ' 
ip a share in the profits of the estate of a missing co-owner. The

I , L . R . ,1  A ll. , 53;
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■Evidence Act does not supersede this rale of law. Any co-?owner 
may lay claim to an absentee’s share after twelve’ years— see 
Strange’s Hindu Law, Vol I, p. 117. Section 26 of Regulation II 
of 1827'lays down the law to be applied in &ucti C£ises~-~Gan.esh 
Fam.shrdm Y, Rdgho VishnvP-'̂ ,

There was no appearance for the other party. . -v
S a r g e n t ,  C. J .:—We do not think the decree of the Court 

below can be supported on the ground stated by the Assistant 
Judge. The plaintiff can only establish a claim, to a moiety .of 
Bhdskar’s share in the rent as heir of Bhdskar, and it was as 
such that it was dealt with by the Subordinate Judge at the 
trial. Bhaskar had been admittedly absent for more than seven 
years, and by section 108 of the Evidence Act his death might 
legally be presumed. We agree with Mr. Justice Spankie in 
Parmesha)' Mai v. Bisheshar SingM'̂  ̂ that the question whether ii 
person is to be presumed to be dead, is one of evidence, and not a 
part of the substantive law of inheritance,

We, therefore, confirm the decree of the lower Appellate Court;
Decree confirmed.

1886.

D hondo
B h ik a j i

V.
GaJtksH
BaiKAJli

(1) Printed Judgm ents for  1879, p. IS. (2) I . L . R ., 1 A l l . ,  53.

A P P E L L A T E  C IV IL .

Before Mr, Justice West and Mr. Jmtice Birdwood.

GOEAKH BABA'JI and Othbrs, (obiginal Plaintiffs)^ AppI^icAnts,j;. 
VITHAL NA'RA'YAN" JOSHI, (okiginal Dependant), Oppone^it.*

-Civil Procedure Code (A ct X I V  o f  1862) , Sec. 622—Bevis'ion~~IllegaUty~ 
Judge's duty to decide secimdmn allegata et prohata,

The plaintiffs sued upon tw o  bonds executed b y  the defendant in their fa th er ’sf 
fa tour» one for Ra. 200 and th e other fo r  Rs. 99-15 aimas.

. T he defendant in  his w ritten  statem entj as -well as in his deposition, adm itted  
execution o f th e  bonds in question, b u t pleaded non-reoeipt o f  consideration.

T he Subordinate Judge held  that th e  bond for  R a. 200 w as n ot proved , bu t
'^.warded the claim  upon th e other b on d . '

* Application under Extraordinary Jur'isdietionj Ho. 28 of 188S,

1887.
January 17.


