
putting an end to it, and hence no presumption arises against
him from his quiesccnce, nor does the possession become adverse Eamchakdea
to him. This principle is the one on which the decision in Dddobci. SibpotdAk
V. Krishnâ '̂̂  proceeds  ̂ and it is implied in Doe dem. Colclough
V, Hulsê '̂> and other cases. „ Auiji

SiRPOTDAK.
In the case of a mortgage, the operation of the general principle 

is controlled or excluded by a positive enactment; but, in the case 
of a co-sharer holding after redemption, limitation is computed 
only from the date when the possession becomes adverse by the 
assertion of an exclusive title and submission to the right thus set 
up, in analogy to the provision which bars an excluded co-sharer 
generally by the lapse of twelve years from the time when he 
becomes aware of his exclusion.

We, therefore, confirm the decree of the District Court with 
costs.

Decree confirmed.
<]) I. L . R ., 7 Bom ., 34. (2) 3 B. & C r., 767.
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APPELLATE CIVIL.
Before Mr. Justice West and Mr. Justice Birdioood. if 007

B H A 'U D I N , (o rig in a l A p p e lla n t, v. S H E K H  I S M A 'I L  jzua j^ n n a ry  I I .
S H E N D U  AND O th ers, (o rig in a l Dependattts), E ksp ok d ekts.* -------------— ——.

Pariks to a suit— Mortgage,— Suitforredeijiptionor recovery oJ property on payment 
o f  a charge.— Possession after yedemption hy one o f  several moi'tgagor8— Adve.rse 
jjossesslon—Limitation^
The plaintiff sought to recover his father’s share in tw o  portions o f  fam ily  p ro 

p erty , one o f w h ich  had  been, m ortgaged b y  the plaintiff’s father and the father o f 
the defendant N o. 1  jo in tly  5 th e  other had been m ortgaged by the p la in tiffs  
father jo in tly  w ith  th e  fa ther o f defendant No. 1  and the hnsband o f defendant 
No, 2. The first was rerleemed b y  the father of defendant N o. 1 alone iti 1868 | 
the second was redeem ed b y  the defendant N o. 1 m ore than tw elve  years before 
th e suit.

The parties w ere M ahom edans, and the plaintiff had a brother and th ree sister?, 
on ly  one of whom , (defendant N o. 2 ), was a party t o  th e  su it.

D efendant N o . 1 contended that the suit was defective  fo r  Want o f parties,
and that it was tim e-barred.

T he Subordinate Judge aw’arded the p la in tiffs  claim . T h e  A ssistant Jiidge,
On appeal, held that the plaintiff’s brothers and sisters were necessary parties but»

* Second Appeal Ko. 96 of 1885.
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that it  waa too late to join  'them,, tlie suit •witli regard  to  thorn having becom e 
barred  b y  lim itation. H e, therefore, dismissed the suit. On second appeal,

Held by tho H igh Court that all persons interested in a property , w hich 
it is sought to redeem  or recover on paym ent o f a charge, are necessary parties, 
as otherwise the possessor m ay be exposed to  m any suits upon the same cause of 
action.

Held, also, that the plaintiff’s brother and sisters ough t to have been jo in ed  as co- 
plaintiffs, the defendant No. I ’s possession after redem ption n ot being adverse to 
them. I f  it  was adverse at all, it  was adverse t o  the w h ole o f the j)laintiffs 
branch of the fam ily, so as to bar the right of the group  altogether. B u t that was 
n o  reason w h y the co-ownera should  not be adm itted as co-plainti£fs, and the 
suit go  on upon its merits.

This was a second appeal from the decree of G. Jacob, Assist- 
taat Judge of Ratmtgiri, in Appeal No. 240 of 1886.

The plaintiff’s father, Abdul, and the first defendant’s father, 
Shabudin, jointly mortgaged certain family property to one Shekh 
Mahomed valad Shekh Husain. This property was redeemed by 
Shabudin alone in 1868. Certain other property had also been 
mortgaged in 1860 by Abdul, Shdbiidin, and one Samsudin, (the 
husband of the second defendant), to one Shivrdm Gangadhar 
S4thd, This property was redeemed by the first defendant alone> 
(the son of Shdbudin), more than twelve years before the suit.

The plaintiff brought this suit to recover his father Abdul’s 
share in both the said properties. The first defendant was the 
son of Shabudin, and the second defendant was the wife of Sam- 
sudin and a sister of the plaintiff. The plaintiff had two other 
sisters and a brother, but these were not made parties to the suit.

The defendants pleaded (inter alia) that the suit was defective 
for want of parties, and that it was barred by limitation.

The Subordinate Judge held that the plaintiff could sue alone, 
and that the suit was not barred by limitation. He, therefore 
awarded to the plaintiff possession of the share claimed, together 
with mesne profits from the institution of the suit, on payment 
of Rs. 150 to defendant No, 1.

On appeal, the Assistant Judge held that the plaintiff’s claim 
with regard to the property mortgaged to Shivram Gang^dliar 
Sdthe, was time-barred; that part of the other property in dispute 
had been ̂ ienated by defendant No. 1 to certain persons ; a,nd that 
the alieneeB were neeessajry.p a r t i e s  to the suit. The decree of the
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Subordinate Judge was, therefore, reversed, and the case remanded 
to the Court of first instance.

Against this order of remand the plaintiff filed an appeal to 
the High Court, which, on the 11th December, 1883, amended the 
decree of the Assistant Judge, and sent back the case to be tried 
de novo.

Thereupon the Subordinate Judge proceeded to put upon the 
record the persons to whom defendant Ko. 1 had alienated part 
of the property in dispute, and to frame new issues.

At this stage of the proceedings an objection was raised for 
the first time, that the brother and sisters of the plaintiff were 
necessary parties, as the suit was substantially one for partition of 
common property.

This objection was overruled by the Subordinate Judge. He 
was of opinion that the consent given by the plaintiff’s brother 
enabled the plaintiff to sue alone.

On the merits, the Subordinate Judge held that the alienations 
of defendant No. 1 were not binding on the plaintiff, and that he 
was entitled to recover his father’s share on payment of Rs. 160 
to the defendant No. 1. He, therefore, passed a decree in the 
plaintiff’s favour.

On appeal, the Assistant»Judge held that the suit was not pro
perly constituted; that the plaintiff’s share could not be deter
mined without resorting to a partition of the whole of the com" 
mon property; that the plaintiffs co-owners, his brother, and 
sisters, were necessary parties; and that it was too late to im
plead them, the suit as to these co-owners having become barred 
by lapse of time. He, therefore  ̂ reversed the decree of the 
Subordinate Judge, and/ejected the plaintiff’s claim with costs.

Against this decision the plaintiff preferred a second appeal 
to the High Court.

Ganesh Ramchandra Kirloskar for the appellant.
Mahddev Chimndji A'pU for the respondents.
W e st, J.:—The plaintiff in this case sued for a share of proper

ty redeemed from mortgage by Shdbudin, father of the defendant 
No. 1. The parties are Mahomedans, and the plaintiff has a
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brother and three sisters, one of whom, it ia alleged, is Mariabibi, 
defendant No, 2 in the siiit and wife of Samsudin, a cousin who 
joined in the second of the two mortgages of the alleged common 
property. The plaintiffs father joined in each of the mortgages. 
The first was redeemed by Shabudin alone; the second by his son, 
Shekh Ismail, alone. The plaintiff sought his father’s share in 
each property on payment to Shekh Ismdil of a proportionate part 
of the sum paid for redemption.

The defence stated vaguely that persons interested in the 
property had not been made parties. When this came to be 
explicitly set forth, it appeared that what was really meant was 
that persons interested by rights derived from the defendants 
had not been joined. The District Court reversed the decree of 
the Subordinate Judge and sent the case back for retrial, with 
those persons joined as parties. The High Court superseded 
this order by one directing a trial entirely de novo, and then for 
the first time the objection was explicitly taken, in the Subordi
nate Judge’s Court, that the brother and sisters of the plaintiff 
were necessary parties, as the suit must be carried on as one for 
partition of property. The Subordinate Judge thought they 
were not necessary parties, and that the consent to the suit, given 
by the plaintiffs brother, enabled the plaintiff' to sue alone.

In the District Court, on the other hand, the Assistant Judge 
held that all the co-owners with the plaintiff of the interest de
rived from his father were necessary parties. He thought, how
ever, that, as to these co-owners, a bar of limitation had arisen 
through lapse of time, and, therefore, as the suit could not now 
be properly constituted, he rejected the claim.

The brother and sisters of tho plaintiff were, we think, necessary 
parties, and two of the sisters appear to have been left out alto
gether. All persons interested in a property, which it is sought 
to redeem  ̂or to recover on payment of a charge, are necessaiy 
parties; as, otherwise, the possessor may be exposed to many suits 
on the same cause of action. But we cannot see—there is nothing 
to indicate—that a bar had arisen against the plaintiff’s co-owners 
which was not equally a bar against him.. The third issue raised 
by the,Assistant Judge ought, we think, to have been de-
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cided in the sense that the "brother and sisters might be 
admitted as co-plaintiffs. The defendants had not, it is admit' 
ted, done anything subsequently to the institution of the suit 
by the plaintiif, even if they could have done anything, such as 
to make their possession adverse, if it was not adverse before, 
to the former co-sharers, and to such persons it would not, 
according to the case—Ramchandra Tashvant Sirpotddr v. 
Sadashiv Abdji Birpotd&r be adverse without at least some
thing more pronounced than mere holding after redemption. I f  
there had been a really adverse possession, sueh as to bar the 
right of the group altogether, that would not, of course, be affected 
by the joining of all as co-plaintiffs Sueh a possession, adverse 
to all and barring all, is the only one now contended for before 
us. It may be proved, but that is not a reason why the co
owners should not be admitted as co-plaintiffs, and the suit go 
on upon its merits.

We, therefore, reverse the decree of the District Court, and 
remand the cause for retrial after the brother and sisters of 
the plaintiff have been made parties.

The costs of each party down to the present day to be borne 
by that party.

Decree reversed and case vemmded.
(1) Suprâ  p. 422.
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APPELLATE CIVIL.

Before M r. Justice West and Mr. Justice SkdwocHt

SHIVA'JI YESJI .CHAWAN, (o B iG iN A L  P l a i n t i f f ) ,  A r P E L i-A i iT ,  v. THE ^  .
COLI^ECTOR 03? BAXN'A'OIRI a k b  O t h e r s ,  ( o b i g i k a l  D e f e n d a n t s ) ,  ^  '

B espokestts.*

Lhniiation Act { X V  o f  1877), Arts. 12 <ind 14, Sch. to set Hside an act
or order o f  an officer o f  Government— SuU for  possession— Dispossession under m  
order made hy officer o f  Govemment.
1. A rticles 12 and 14 o f Schedule I I  o f the Lim itation A c t  (X V  o f 1877) refer 

to  orders and proceedings o f a p u b lic  functionary, to  •which b y  law  is  given a 
particular effect in favou r o f one person or  against another, su bject, in the regular 
courae, to  a further ju d icia l proceeding having for  its o b je ct  to  quash them  or  set 
them  aside, '

* Second Appeal, ISfo. 685 of 1884,
B139--7 :


