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Before Mr. Justice JYest and Mr. Justice Bmlivood.

1887. NAGAR VALAB NARSI, (o r i g i n a l  Plaixtift), A p p e l l a n t , v. THE
Octofier 5. MUNICIPALITY OF DHANDHUKA, (o r i g i n a l  D e f e n d a n t ), R e s p o n d e n t . *

Bombay District Municipal Act [VI of 1873), Sec. 11—Street—Author ity of the
Municipality mder Section 33—Givil Courts’ interference ôith the discretion given
to public bodies.

The word “ street” in section 17 of the Bombay District Municipal Act 
(VI of 1S73) means and includes not merely the surface of the ground, but so 
much above aud below it as is requisite or appropriate for the preservation of the 
street for the asual and intended purposes.

The plaintiff proposed to make a balcony projecting over a public road. The 
Municipality objected to the work, as an encroachment on a public street. He, 
therefore, sued the Municipality to establish his right to build the proposed 
balcony.

Held, that, so far as the column of space standing over the street was vested 
in the Municipality, the plaintiff had no right to occupy it with a balcony, which 
by intercepting light and air would greatly impair the use of the area aa a 
street.

Section 33 of the Bombay District Municipal Act (VI of 1S73) gives the Muni
cipality a discretion to issue such orders as it thinks proper with reference to a 
proposed building. Civil Courts cannot interfere with that discretion, unless it 
is exercised in a capricious, wanton, and oppressive manner.

The plaintiff was the owner of two houses on each side of the passage of a 
khidUi or open square, containing three or four other houses, He proposed to 
connect the two houses by building a story across the passage at such a height 
as not to interfere with the passage of those who were entitled* to go to anti 
fro. He applied to the local Municipality for permission to build in the manner' 
he proposed. The Municipality forbade the work, on the ground that it was 
likely to interfere with the access of light and air to the neighbouring houses.

The plaintiff thereupon sued the Municipality to establish his right to build 
.the proposed structure. It was contended for the plaintiff that the Municipality 
ought not to have refused permission in the interests of the neighbouring house* 
holders, who were able to protect their own rights in case of injury.

Held, that the suit would not lie, as the order of the Municipality refusing 
pemiissioK was not an unreasonable one under th® circumstances of the case.

Mdd, forthcTj that the authority of the Municipality was not in any way 
affected by the circumstance that the proposed erection might be an encroach
ment on private rights subjecting the plaintiff to an action by the persons
injored.

Second Appeal, No, 615 of 1885.



S e c o n d  appeal from the decision of A. Shewan, Assistant
Judge of Ahmedabad, in Appeal No. 159 of 1883. N a g a r

V a l a b -'
The plaintiff sued to establish his right to build a certain Naesi: 

superstructure on: open ground lying between’ two houses belong- t h e  Mum-.' 
ing to him and facing each other, and also to make a hanging dSShckI*, 
balcony, with a weather-frame over it, adjoining the two houses 
and the proposed new structure. .

The plaintiff’s premises were situated in a hhidki, or open, 
square, formed by a number of houses, two of which belonged 
to the plaintiff and the others to the defendants Nos. 2— 5. The 
houses were in two rows, facing each other on opposite sides of 
the square. The only entrance was by a door on the side of the, 
hhidki which faces the street. On the two sides of the entrance 
stood the two houses belonging to the plaintiff opposite each 
other, and separated by the central passage of the hhidki. He? 
proposed (1) to connect these two houses by building an upper 
story across the passage at such a height as not to interfere with 
the passage of those who were entitled to go to and fro ; and 
(2) to make a balcony overhanging the street outside.

The plaintiff applied to the Municipality of Dhandhuka for 
permission to build in the manner he proposed. The Munici
pality refused permission, on the ground that the proposed struc
ture above the passage was likely to interfere with the access of 
light and air to the neighbouring houses, and that the balcony 
would be an encroachment on a public street.

The plaintiff thereupon filed the present suit against the Muni
cipality.

The plaintiff alleged that the Municipality were wrong in 
refusing to grant the permission he had applied for; that it was 
not necessary for the Municipality to consider the interests of 
third parties,' who ought to have been left to protect their own 
rights in case of injury • and that the houses in the hhidhi had 
been formerly divided between the members of a family, and 
that by the deed of partition a right was reserved to build on 
the ground in question. *

The defendant No. 1, the Municipality, pleaded that the place 
where the plaintiff wanted to build had always been open gronndi r
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1847. that the objection to granting permission was that the plaintiff’s
...IfAOAK~~ proposed building would obstruct the access of light and air

to the neighbours; and that the matter was one in the discretion 
Municipality,

DhuSSka. Defendants Nos. 2— 5, who were subsequently added a® parties, 
contended that they were joint owners of the Ichidld with the 
plaintiff, and had a right of way over the open ground between 
the two houses belonging to the plaintiff; that the plaintiff had 
no right to build on the open ground; and that the proposed 
building would interfere with their enjoyment of light and air.

The Subordinate Judge found that the supply of light and air 
to the houses of defendants Nos. 2— 5 was likely to be diminished 
if the plaintiff were allowed to build the proposed stmcture, and 
that the Municipality had used its discretion wisely in refusing 
permission. The plaintifF̂ s suit was, therefore, dismissed.

This decision was confirmed, on appeal, by the Assistant Judge. 
His reasons were stated as follows

I hold that section 33 of the Municipal Act (Bombay) VI 
of 1873 gives the Municipality power to deal with a question 
like the present. The terms of that section are quite general. 
Any one beginning to erect a building, or alter externally, or 
add to an existing building, any where, must give the Munici
pality notice, and the Municipality ihay thereon issue orders of 
approval or otherwise. And if they are not to be applied to 
when the building is, as in the present case, actually on the 
public street, it is difficult to imagine a case in which they 
require to be consulted. Besides, if the case was beyond the 
Municipality’s jurisdiction, why did plaintiff apply to them at 
all?

“ Next, as to their reasons for refusing permission. They said 
as regards the structure' above the passage, that it would lessen 
the supply of air and light to the other dwellers in the hhidhi, 
and it has always been said, in the course of the case, that, if fire 
broke out inside tfte hhidki, assistance could be rendered less 
easily than now. And there is no doubt, that, as regards air and 
light,, the objection of the Municipality is a good one. The main
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supply of air to the people inside the hhidki and good deal of 18S7.
the light must come at present through the opening between his Kagar

houses, which plaintifF proposes to block up ; and as regards fire, naSS
the proposed addition certainly would not improve matters. But, 
at any rate, I  hold that on the score of obstruction of light and air oipalit̂ op 
the Municipality were quite justified in acting as they did. They 
are trustees of the publiCj and responsible for preventing anything 
which would affect the sanitary condition of the town. It is 
impossible in this case to say they acted unwisely in forbidding 
a man to block up the passage between two houses which had 
from time immemorial conveyed air and light to persons dwelling 
behind him. There are only three or four houses behind, it is 
true, and it is also the case that the owners would have their 
remedy. But, however fewj tiiey are members of the public, and 
entitled to consideration by the Municipality. I see no reason 
to interfere with this exercise of discretion on the part of the 
latter,.

“  So as to the proposed balcony, two and a half feet broad  ̂
overhanging a roadway of eighteen feet. The road cannot be 
called a broad one. Any dnninution of the space between the 
houses on either side is to be deprecated. Plaintiff has no otld 
on, or any right to, the ground below. I cannot say that the 
refusal to allow balconies on houses in a road only eighteen feet 
in breadth is so plainly unreasonable that I  should interfere 
with it.”

Against this decision the plaintiff appealed to the High Court.

Rdv Sdheb Vdsudev Jaganndth Kirtihar for the appellant 
The Municipality had no right to forbid the proposed structure.
They cannot interfere with-private rights. The authority given 
to the Municipality under section 33 of Bombay Act V I of 1873 
is to be exercised only for sanitation. The ItMdhi in question 
is not public ground ; it is private property. The Municipality 
had no right to interfere on behalf of three or four families who 
reside in the neighbourhood. Refers io'^Emjpress v. Sadd'iiand 
8hnlrishnaji<'^'>] KtUidds v. The MumcijMlitp o f  ;
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18S7,
Nagab.
V a l a b

. l̂ ARSI
K

T h e  M p k i '
C r e A M T Y  O P

Dhasobuka^

C hainm nof theNa'ihati Munidpaliti/ v, Kishori Lai Goswamî -̂ '̂ ; 
Wandsworth Board of Works v. United Telephone Compamf^ .

R^v Saheb Vishvandth Ndrdyan 3Iaoidl>k, for the respondent, 
was not called on.

W est, J. :—The defendants other than the Municipality of 
Dhandhuka were improperly admitted as parties to set up a ease 
against the plaintiff which had no natural connexion with the 
suit as against the Municipality. Whether the added defendants 
had a right to an injunction or other relief against the plaintiff, 
on the ground of his proposed erection interfering with the 
access of light and air to their premises, was a question entirely 
different from that of whether the plaintiff had a good ground 
for relief against the Municipality, which had forbidden him, 
under section 33 of Bombay Act V I of 1873, to go on with his 
proposed building. The case has been disposed of entirely by 
reference to the authority asserted by the Municipality and 
denied by the plaintiff, and we propose to limit ourselves to the 
contention on that point without pronouncing on the private 
rights and obligations subsisting or not subsisting between the 
plaintiff and the defendants Nos. 2— 5.

The plaintiff being owner of the houses on each side of the 
passage of a hhidki containing three or four other houses, pro
posed to build across the passage at such a height as not to 
interfere with the passage of those entitled to go to and fro. The 
municipal commissioners forbade the work,'as calculated to inter
fere with the access of light and air to the houses inside the 
hhidki. It is now contended that the commissioners had no 
right to interfere or to refuse permission to build on such a 
ground as this. The protection of the rights of the neighbour
ing householders ought, it is urged, to have been left to the 
householders themselves. The section, however, (section 33 of 
Bombay Act VI of 1873) under which the permission of the 
Commissioners was sought and refused, is, as the Assistant Judge 
has pointed out, perfectly general in its terms. It does not follow 
that the commissioners could, therefore, exercise the authority thus 
given to them in a capricious, wanton, and oppressive manner 

W  I. 13 Calc., 171, (2) L. R., 13 Q. B. Div., 904.



PuMic authorities even acting within the defined limits of their Ŝ87. 
powers must not conduct themselves arbitrarily or tyrannically Narak

(see Loader v. 3Ioxon ('> approved by Gibbs, C. J., in Sutton \\ Narsi
Clarkd'-'̂ ). But the case last cited shows that public functionaries; Mun'i-
acting within the limits prescribed by the statute which gives c i p a u t y  o f  

them authority, are uot subject to a suit for thus discharging their 
duties according to their judgment. A  public body must keep 
within its powers, and must use them considerately (see per Lord 
Blackburn in Geddis v. Froprietors o f  Bann Mesewoir but so 
acting it is safe— D ixon  v. The Metropolitan Board o f Works 
There is a further principle of great importance laid down by 
Lord Selborne, L. 0., in Olarlc v. School Board fo r  London 
His Lordship says: “ It seems to me that the Legislature, in 
authorizing the School Board, for important public purposes, 
to exercise these large powers....... meant to give them a discre
tion suitable to the nature and importance of the duties to bo 
discharged by them.” The late Sir Gf. Jessel, M. R., citing this 
dictmii in Duhe o f  Bedford v. Dawson adds that “ the public
body........are to be the judges, subject to this, that if they arc
manifestly abusing their powers.......the Court will say it is not a
fair and honest judgment, and will not allow it.” These cases de
fine with clearness what discretion a public body may use and at 
what point the interference of the Courts is justifiable. In the 
present case, the Courts below have found that the order of the 
commissioners was not an unreasonable one. That is a question 
of fact rather than of law ; but we concur in the view taken by 
the Courts below, and we do not think that the authority of the 
commissioners was in any way affected by the circumstance that 
the proposed erection might be an encroachment on private rights 
subjecting the plaintiff to an action by the persons injured.

As to the balcony proposed to be thrown out over the street, 
the section (17) of the Act which vests streets ” in the Munici
pality, though it gives perhaps only a limited estate, yet gives 
not merely the bare surface of the ground, but so much above

(1) 2 W . Bl., 924. W L. 7 Q. B. Div., 418.
m  6 Tauut. at p. 43. (5> L, B., 0 Ch, App, Ca., 122.
(3) L, R., 3 App. Ca. at p. 455. L. E ., ^0 Eg. Ca,, at p. SS8*

rOL. X II .]  BOMBAY SERIES. 195



■Dhakdhuka.

1887. and below it as is requisite ox appropriate for tbe preservation 
N a g I^  of tbe street for tbe usual and intended purposes (see Goverdafe 
l l S  Oharlton and Lord Bramwell cited by Brett, M. R., in 

r. . W andsworth Board o f Works v. United Telephone Company
This
cn'Amvoff It is obvious that if the column of space standing over a street 

were occupied by projections, the interception of air and light 
\Y0uld greatly impair the use of the area as a street. So far» 
therefore, the column of space is vested as part of its property 
in the Municipality, and the commissioners were justified in 
forbidding the plaintiff to occupy it with his balcony, and thus 
begin a series of encroachments which might cause serious 
mischief.

For these reasons we confirm the decree of the District Court, 
with costs of the Municipality as against the plaintiff.

Decree confirmed.

(1) L. II.,4 Q. B. Div,, lOi, (2) L. R., 13 Q. B. Div., p. 913.
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Before Mr. Jitstice NdnOhhCd Haridas and Mr. Jnstioc Jardine.

Janm^‘l2 2IA '0L N IS A  BEGAM a:nd A n o t h e r ,  ( o iu g in a l  DiniaiNDANTs), A p i ’e l l a n t s ,

' ....... ' .......- V. MOTIRA'M AND A n o t u e e , (o r i g i n a l  P l a -i n t i f i 's), R e s p o n d e n t s .*

The Nawdb of Surat Act X V III  c»/184S, Six. 1— “ Sue forth;" 7nr.animj of 
—Oonstrmtiu)i~SancUon ohtaincd after suit filed.

Tha expression "  sue forth ” iu section 1 of Act X V III of 1848 does not 
mean to sue for aud to obtain so as to make the consent of the Governor a con
dition precedent to tho institution of a suit.

Accordingly where the grand-daughter of the Nawiib of Surat was sued along 
with her husband without previously obtaining the required consent, and it was 
extended that the suit was irregularly instituted, and the proceedings thereunder 
void,

HtU, that the suit was rightly instituted, such a consent not being a condition 
precedent to the filing of the suit.

These were second sippeals from the decision of E. M. H. Fulton, 
Acting District Judge of Surat.

* Second Appeals, Nos, 395 and C64 of 18S4-


