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of that nature. They have had to appear, in pursuit of their 
rights, before the casto hero and at Gondal; and thus must 
have added publicity to the other annoyance and vexation. On 
considering these circumstances, and the reasons on which the 
learned Judges made the award in Umecl Kiha v. Nagindds ('̂ 5̂ I 
fix the amount to be paid by Gomti, as damages for breach of the 
contract of betrothal, at Rs, 600, The case is one of somewhat 
general importance, and probably its difficulty was felt by the 
caste tribunals to which the parties resorted; and as the amount 
of damages cannot be fixed with mathematical exactness, I 
certify that the suit was one fit to be brought in the High 
Court.

I now dismiss the suit as against the defendant Kastur, and 
decree that the defendant Gomti pay the total of the several items 
Rs. 562, 700, and 600, viz. Bs, 1,862, and the costs of the suit and 
interest on the judgment at six per cent, per annum.

Attorneys for the plaintifl's :—Messrs. Cmivford and JBucMcmd.
Defendant Gomti in person.

(1) 7 Bora. H . 0 . R op ., 0 . C. 122,
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Befofe Mr. Justice West and M r. Justice Birdwood. 

BA'MCHANDEA YASHVANT SIBPOTDA'E, (o e ig in a l D efen d an t), 
A pp ellan t, v. SADA'SHIV AEA'JI SIBPOTDA'E, and A n o th eb , . 

(o rig in a l P la in tifp s), Eespondents.*

Lhnitatim— Co-sharer— Adverne possession— Posmsion o f  one co-sharer nihen adverse 
— Mortgage— Mortgar/e hy three co-sharers— Medempthn hy one o f several mortga
gors—Right o f the other mortgagors io sue for redemption— Period o f  limitation 
for such'siiU,

Iu  1847 tlie property in  dispute was m ortgaged b y  three co-sharers, D ,, A , ,  
and B . In  1859, R . aloue rctleem ed the pi’oporty, and m ortgaged  it again, to 
a third person.

In  1882 tho heirs of D .a n d  A . brought a  su it to redeem  th e w h o le  of the pro
perty, or their portions of it. T h e  defence to  the su it w as that it  waa barred b y  
limitation, being brought moro than tw elve years a fter i i ,  had redeeined the pro

* Second Appeal, No. 328 of 1884,
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p erty , and E . ’s possession sii’baeqiiently to  such redem ption having been adverse 
t o  the plaintifis aud their predecessors in  title.

Held, that the suit was n ot barred b y  lim itation. W h en  E . redeem ed the pro
perty , he held it, as regards his co-sharers’ interests in  it, as a lienoi’ , aud, as such, 
his possession was n ot adverse to  them . It  did not contradict, bu t rather im 
plied  and preserved their ultim ate proprietary right.

Ih  the case of a co>sharer hold ing after redemption^ lim itation  is com puted  only 
from  the date when, the possession, becom es adverse b y  the assertion of an exclusive 
title  and submission to  the right thus set up,-in analogy to the provision, w liicli 
bars an excluded sharer generally after the lapse of tw elve  years from  the time 
when he becomes aware of his exclusion.

A s long  as possession can be referred  to  a right consistent w ith  the subsistence 
of an ownershij) in  being at its comm encem ent, so lon g  m ust the possession be 
referred to  that r igb t, rather than to  a right which contradicts th e ow nership.

This was a second appeal from tlie judgment of M. McCorkell, 
Additional Assistant Judge of Ratnagiri, iu Appeal No. 524 of I8S3.

The property in dispute was mortgaged in A.D. 1847 hy three 
co-sharers—Ahiji_, Ramchandra, and Dhondo—to one Janardhan 
Hari Athale for Rs. 199. The mortgage was accompanied hy 
possession.

In 1859, Eimchandra, without the loiowledge and consent of 
his co-mortgagors, redeemed the property, and mortgaged it again 
to one Vasudev Hari.

In 1882 the present suit was brought by Sadashiv, the son of 
Abaji, and Maiiabai, the widow of Dhondo, to redeem either 
the whole of the property in quevstion, or their shares of the sa.me, 
on payment of their proportion of the original mortgage-debt.

One of the defences to the suit was that it was barred by limit
ation, having been brought more than twelve years after the 
redemption of the property by Ramchandra in 1859. It was 
contended that R^mchandra’s possession after redemption was 
adverse to his co-sharers.

Both the lower Courts disallowed this contention. They held 
that, when Ramchandra redeemed the mortgage of 1847, he 
acquired nothing more than a lien over the property to the 
extent of the plaintiffs’ shares, and that there was nothing to 
show that his possesision was adverse to the plaintiiFs. They, 
therefore, passed a decree in, the plaintiffs’ favour, awarding pos-
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188S. session of two-thirds of tho property on payment of Rs. 132-10-8,
IUmchandra being their proportion of th^ original mortgage-debt.

YASHVjL'N'r
Against this decree the defendant Ramchandra preferred a 

second appeal to the High Court.
YaaJwant Vdswlav AthUfor the appellant:— The original mortga

ge does not exist. As the suit is brought to redeem that mortgage, 
no decree can be given on any other ground— Qovmclmv Beshnmkh 
V. Rdglio Deshmt(lcÛ \ The suit is barred by limitation; it is 
brought more than twelve years after redemption by Rdmchandra. 
His possession since his redemption was adverse.

Ganesh Rdmchandra Kirloshnr for the respondents.— On 
redemption, Ramchandra held the property under a lien to the 
extent of his co-sharers’ interests. Article 148 of Act XV of 1877, 
Schedule IIj applies both to a mortgagee and to his assignees. 
Ramchandra was in no better position than a,n assignee. Refers 
to Ammvj v. Rdmihrishna SdstrP'>', Khcvodemomy Bossee v. 
Boorgmnonmj Bosscx̂ '̂̂  ; Greender Chunder Ghose v. McickintosW'  ̂
and Vithal Nilhanth v. Vishvdsr(W^^\

W est, J .:—The property in question was mortgaged by three 
co-sharers—Dhondo, Abaji, and Bdmchandra, and was afterwards 
redeemed by one of the three, Ramchandra. Rilmchandra then 
held the property, as regards hia co-sharers’ interests in it, as a 
lienor. They had a right to regain their shares and their enjoy
ment of the undivided property on recouping to Ramchandra 
their proportion oi* tlie mortgage money paid by him. His 
holding, however, as a lienor did not, in any way, contradict the 
ulterior proprietary right of his co-sharers. On the contrary, 
it implied and preserved their right, since it would be impo.ssible, 
for a man to hold a lien on his own property. But, then, as long 
as a possession can be referred to a right consistent with the 
subsistence of an ownership in being at its commencement, so 
long must the possession be referred to that right, rather than to 
a right which contradicts the ownership. As the right to posses
sion exists, the owner is not called on to take any step towards

(1) I . L. R., 8 Boro., 543. . (s) I . L . R .,  4 C alc.,455.
m  I. L  E .,  3 M a d , 226, (4) I . L . R ., i  U l c . ,  897.

(5) I, I,. E., S Bora., 497,



putting an end to it, and hence no presumption arises against
him from his quiesccnce, nor does the possession become adverse Eamchakdea
to him. This principle is the one on which the decision in Dddobci. SibpotdAk
V. Krishnâ '̂̂  proceeds  ̂ and it is implied in Doe dem. Colclough
V, Hulsê '̂> and other cases. „ Auiji

SiRPOTDAK.
In the case of a mortgage, the operation of the general principle 

is controlled or excluded by a positive enactment; but, in the case 
of a co-sharer holding after redemption, limitation is computed 
only from the date when the possession becomes adverse by the 
assertion of an exclusive title and submission to the right thus set 
up, in analogy to the provision which bars an excluded co-sharer 
generally by the lapse of twelve years from the time when he 
becomes aware of his exclusion.

We, therefore, confirm the decree of the District Court with 
costs.

Decree confirmed.
<]) I. L . R ., 7 Bom ., 34. (2) 3 B. & C r., 767.
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APPELLATE CIVIL.
Before Mr. Justice West and Mr. Justice Birdioood. if 007

B H A 'U D I N , (o rig in a l A p p e lla n t, v. S H E K H  I S M A 'I L  jzua j^ n n a ry  I I .
S H E N D U  AND O th ers, (o rig in a l Dependattts), E ksp ok d ekts.* -------------— ——.

Pariks to a suit— Mortgage,— Suitforredeijiptionor recovery oJ property on payment 
o f  a charge.— Possession after yedemption hy one o f  several moi'tgagor8— Adve.rse 
jjossesslon—Limitation^
The plaintiff sought to recover his father’s share in tw o  portions o f  fam ily  p ro 

p erty , one o f w h ich  had  been, m ortgaged b y  the plaintiff’s father and the father o f 
the defendant N o. 1  jo in tly  5 th e  other had been m ortgaged by the p la in tiffs  
father jo in tly  w ith  th e  fa ther o f defendant No. 1  and the hnsband o f defendant 
No, 2. The first was rerleemed b y  the father of defendant N o. 1 alone iti 1868 | 
the second was redeem ed b y  the defendant N o. 1 m ore than tw elve  years before 
th e suit.

The parties w ere M ahom edans, and the plaintiff had a brother and th ree sister?, 
on ly  one of whom , (defendant N o. 2 ), was a party t o  th e  su it.

D efendant N o . 1 contended that the suit was defective  fo r  Want o f parties,
and that it was tim e-barred.

T he Subordinate Judge aw’arded the p la in tiffs  claim . T h e  A ssistant Jiidge,
On appeal, held that the plaintiff’s brothers and sisters were necessary parties but»

* Second Appeal Ko. 96 of 1885.


