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the estate and his position that he should sueceed in removing the
defendant from the management. Had the plaintiff withdrawn
himself from their influence, and the defendant eontinued under
it, their conception of their legal position might have been modi-
fied. When the managers say that after the Dassard of 1383 the
defendant never interfered in the management, they are speaking
to a fact. I think they slightly exaggerate in saying so; bug,
after all, it only shows that the defendant kept within the lines
which she had marked out for herself on the Dassard day. The
letters, written to her and by her when on her pilgrimage or
shsent from Bombay, show that her servants looked up to her as
their mistress in the lagt resort, and do not, I think, show that
they or she considered that she had abandoned that position.
Weighing the evidence as a whole, I have come to the conclusion
that I must find the sixth and seventh issues in favour of the
defendant. The plaintifl’s alternative case, as made in the eighth
issue, must now, if persisted in, be procecded with.,
Attorneys for the plaintiff:—Messrs. Crawford and Bucklund.

Attorneys for the defendant:—Messrs, Craigie, Lynch, and
Quen,

ORIGINAL CIVIL.

Before Mr. Justice Jardine,

MULJI THA'’KERSEY axp rwo Orumrs, (PLAINTIFFS), ». GOMTI
AND KASTUR, (DureNpanrs).®

Marriage - Betrothal—Breach of promise of marriage—Reciproenl contingent

contrael—~ Damages— Upariydman— Haldé Bhdtid caste.

The plaintiffs alleged that by a written agreement dabed the 18th March, 1882,
the first defendant and her deceased son, Ladh4, agreed that the second defendant,
Kastur, who was the daughter of the first defendant, should be given in marriage
to the second plaintiff, who was the son of plaintilf No, 1 ; and that the betrothal
of these two persons took place accordingly. The agreement was executed by
the said Ladh4, as eldest male member of his family, in the name of hig deceased
father, In pursnance of thisagreement, the plaintiffs paid to the first defendant
Ra. 700 as *“ upariydman,” and they presented Kastur with ornaments and clothes
of considerable value. The plaintiffs complained that the fivst defendant sub-

*8unit No, 391 of 1686..
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sequently refused to carry out the contract of marriage, and had married her .
daughter, Kastur, (defendant No. 2), to another person, They claimed in this
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suit to recover the ornaments and clothes, together with the Rs. 700 paid to the Tﬁ AKERSEY

first defendant as ¢ upariydman” and Rs. 10,000.as damages. The first defendant
was sued both iu her personal eapacity and as heir and legal representative of
her gon, Ladh4, The first defendant pleaded that neither she nor the second
defendant were hound by the betrothal agreement, asthey were not parties to it ;
that the contract had been a contingent contract, inasmuch as her son, Ladhd, had
agreed to give Kastur, (defendant No. 2), in marriage to the second plaintiff only -
on condition that he (Ladhd) should obtain in marriage Utam, the danghter of
the third plaintiff, and that Ladhd and Utam were accordingly betrothed ; that
Ladh4 had died in 1884, aud that the contract had been thereby determined ; that
she had been willing to renew it, and had proposed that a younger son of hers,
{Javer), should be accepted as the husband of Utam, but that the plaintiffs had
declined this offer,

In proof of her allegation, that the contract was a reciprocal contingent contract,
the first defendant relied upon the following clause in the agreement :—** At the
time when the marriages ave to take place, the marriages of the two girls are to
be perforined fogether. When you shall give your danghter in marriage, I also
am at the same time to give my daughter in marriage.”

Held, that the agreement of betrothal was nob areciprocal contingent contract ;
and that the first defendant had committed a breach of the agreement by not
giving her daughter, Kastur, (defendant No. 2), in marriage to the second plaintiffy
and that the plaintiffs were entitled to recover from the first defendant the value
of the ornaments and the Rs, 700 paid by the plaintiffs as © upariydman,” toges
ther with Rs, 600 damages for the breach of contract. The second defendant
being & minor, was held not liable, and the suit as against her was dismissed.

Tut first plaintiff was the father of Purshotam Mulji and
Premji Mulji, (plaintiffs Nos. 2 and 3).

The ;second defendant (Kastur) was the daughter of the firsg
defendant, (Gomti).

The plaint stated that by an agreement dated the 16th March,

1882, Gomti and her deceased son, Ladhd Purshotam, agreed that

Gomti’s daughter, Kastur, (defendant No. 2), should be given in -
marriage to the second plaintiff, (Purshotam Mulji), and that the
betrothal of these two persons took place accordingly. The
written agreement was executed by the said Ladhdé Purshotam,
as eldest male member of his family, in the name of his deceased
father, :

In pursuance of this agreement, the plaintiffs paid to Gomti
Rs. 7007 as upariydman, and presented ornaments of the value
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of Rs. 501 to Kastur, (defendant No. 2). They also.presented
to Kastur additional ornaments of the wvalue of Rs, 100 and
clothes of the value of Rs. 300.

The plaintiffs complained that the first defendant, Gomti, sub-
sequently refused to carry out the contract. Whereupon the
plaintiffy brouglt the matter hefore the caste ; but, in defiance of
the expressed opinion of the caste, Gomti had effected a marriage
between Kastur and another person, named Jivrdj Ndnji, from
whom she had received a sum of Rs. 4,000,

The plaintiffs accordingly sued to recover from the defendants
the above-mentioned ornaments and clothes, or their value, and
the sum of Rs. 700, with interest. They also elaimed Rs. 10,000
damages from the breach of the contract, alleging that they had
suffered in credit and reputation by the conduect of the defend-
ants, and that they would have to incur the expense of Rs. 5,000
in order to get another bride for the second plaintiff.

The firgt defendant, Gowmti, filed a written statement, in which
she pleaded that neither she nor her daughter, (defendant No. 2),
were bound by the betrothal agreement, not having been parties
to it. She further alleged that, from the document itself, it
appeared that the contract entered into had been a contin-
gent contract, and that her son, Ladh4, had agreed to give Kastur,
(defendant No. 2), in marriage to Purshotam, (plaintiff No. 2),
only on condition that he, (Ladh4), should obtain in marriage
Utam, the daughter of Premji, the third plaintiff, and that
Ladhd and Utam were accordingly betrothed ; that Ladhd had,
however, died in 1884, and the contract had been thereby deter-
mined ; that she had been willing to renew it, and had subse-
quently proposed for this purpose that Ladhé being dead, a
younger son of hers, (Javer), should be accepted in his place by
Premji as the husband of Utam, but that this proposal had been
declined, - She alleged that such an axrangement was usual.
under such circumstances among the Bhdtid caste of Amyeli and
the ncighbourhood, and that the caste had sanctioned her pro-
posal.

. With regard to the ornaments elaimed by the plaintiffs, she
alleged that they had been returned to the first plaintiff.
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Gomti was made defendant in the suit both in her personal
capacity and as heir and legal representative of her son, Ladhd
Purshotam,

Lang and Russell for the plaintifis.

Defendant No, 1 in person.

The following authoritics were referred to:—Dasiin v.
BidwellV ; Bdge v. Boileaw® ; Contract Act IX of 1872, sce. 53
Steele’'s Customs, pp. 24, 25 ; Mayne’s Hindu Law, para. 88,

JARDINE, J. :—The parties are of the Haldi Bhdtid caste and
vesidents of Kéthiswdr. The plaintitls belong to Amveli, in H.

H. the Gdikwar’s territory, and the defendants to Kdldvdd, iw

the State of Jammnagar, though living in a house at Jundgad
in March, 1884, when a daughtcr of each family was betrothed
to one of the sons of the other family. Certain payments and
presents to the betrothed girls were made according to custon.
About October, 1884, Ladhd, the son of defendant Gomti, who
had been betrothed to Utam, daughter of one of the plaintiffs,
died. The plaintiffs in the course of a fortnight, (as defendant
Gomti admits), returned to her such ornaments as she had pre-
sented for Utam, and took a veceipt for them in a formal manner
before attesting witnesses.

The plaintiffs were admittedly able and willing to perform the
marriage of Purshotam, the betrothed son of their house, with
the defendant Gomti’s daughter, Kastur. But Gomti herself
refused to give Kastur in marriage to her betrothed, unless plain-
tiff’s family would provide a wife for her surviving son, Javer,
and pay the expenses of the marriage. These terms were
declined by the plaintitls,

It is necessary to explain that, according to the evidenece, there
is a scarcity of marriageable girls among the Haldi Bhétids in
Kéthidwdr, and that, among people of the position of the parties
to this suit, an expenditure of about Rs. 5,000 seems to be usually
incurred in getting a son married, unless the boy’s father arranges,
as in the present case, to give a daughter or other relation in
marriage to a boy of the other family, when the expenditure of

M L/R., 18 Ch, Div., 238, ( L.R., 16 Q. B. Divs, 117,
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ready money is reduced to about Rs. 1,500. It may thus be
inferred that a marriageable givl is valued at about Rs. 3,000 or
Rs. 3,500 ;- and there is evidence, which I believe, that Gomti
afterwards contracted Kastur in marriage to a Bhdtid in Bom-
bay for Rs. 4,000.

These reciproeal arrangements or double contracts are said to
be common among the people of only moderate fortunes; they
are somewhat mercenary in their characber, and appear, there-
fore, if I may trust Mr. Lakhmidds Khimji’s evidence on this
matter of sentiment, to be rarer among the higher members of
the Haldi Bhdtid community, who also attach greater binding
importance to betrothals than their less cultivated easte-men do,

In some cases, as in the present, the conditions of the betro-
thal, or some of them, are put into writing in the shape of an
agreement. Txcept one clause, on which I have to place a con-
struetion, there is nothing in the agreement between the parties
to show that it was their inteution to provide that if one of the
four betrothed persons dicd, so as to render one of the marriages
impossible, the partics should be released from the promise
to carry out the other marriage. The agreement was made at
Jundgad. Gomti urges in her written statement that the con-
tract consists of reciprocal promises to be simultaneously per-
formed ; that both marriages were to be solemmnized at the same
time ; and her argument is that as the death of Ladhd has made
the marriage of him with Utam imp‘ossible, she is not obliged to
give Kastur to the plaintiff, Purshotam. She was willing to do
this if the plaintiffs would give a girl of their house to her son,
Javer, or pay Rs. 5,000, the cost of getting him married. She

“thinks it inequitable that she should part with her daughter

even to the betrothed bridegroom without getting an equiva-
lent. When I pointed out to her that no such provision was
expressed in the written agreement, she replied ¢ The opposite

-view would cause me loss in three ways. I would lose my son,

my daughter, and a. girl for my boy.” The plaintiffs say:
“That is her misfortune ; it might have happened to us,” while
admitting that, if Kastur had been given in marriage to Pursho-
tam, they would have gained a benefit in securing a girl on
cheap terms, ‘
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Gomti has tried to prove a general rule among the caste, in
Kéthidwdr, by which her contention would be supported.  She
deposes to several instances, but it would be unsafe to infer that
the parents acted under stress of any custom having the force
of law. It is more probable that, in the events that happened,
each tried to make good or reasonable terms appropriate to the
special circumstances, a certain amount of fair dealing and
respect to the feelings of the community being secured by the
authority of the caste, as may be inferred from the action of the
parties, and the  Mahdjans or heads of the caste in this case.
From the vague and contradictory evidence, it wounld be unsafe
to infer the existence of any custom, or even a prevailing senti-
ment ; and I, therefore, will exclude this part of the evidence in
considering this particular contract of betrothal, the conditions
agreed to in writing, and those which may be treated as im-
plied.

Both parties in their pleadings rely on the written agreement,
whieh was executed on the same day as the betrothals, which
are mentioned as already effected. After three clauses dealing
with some payments and presents comes the following —

“At the time when the marriages are to take place, the
.marriages of the two girls are t6 be performed together. When
you shall give (your daughter) in marriage, I also am at the
same time to give (iny daughter) in marriage.”

Gomti pleads that this is a reeiprocal contingent contract ;
while Mr. Russell has argued, for the plaintiffs, that the above
clause deals with a mere matter of convenient arrangement, viz.,
the performing of the marriages at the same time, which might
save trouble and expense,

If the transaction be regarded merely as a bargain, and the girls
as objects of barter, the argument of Gomti has some weight,
But this view of betrothal and marriage is inadequate, and incon-
sistent with Hindu law and forensic prinéiple ; besides, it is not

supported by the written agreement, which does not specify the

girls as objects of value or set-off. If the real intention of the
par ties was that, if one of the four betrothed persons dlcd in the

interval, the whole contract should be void, we mwht reasonably'
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expect to find a clear expression of the intention, as in the case of
Atmdirim Kesoor v. Sheoldl Mulookchund® ; and more especially
as the agreement states that the defendant’s family had received
Rs. 700 as “ upariydéman,” a word meaning “ over and above,” and
used for a premium paid in consideration of the girl being older
than usual, and thus more available for marriage and more ap-
preciated than one younger. The two girls were not of equal
value ; and Gomti’s contention would be inequitable unless she
offered to return this “ wpariydman,”’ which she has not done.
What Gomti did, was to break off the eontract when she found
that she had not gained what she had expected.  But her mere
expectations and hopes arc no part of the contract. I see
no reason, on full consideration, to treat the clause of the writ-
ten agreement as more significant than other promises of the
same kind, Tt is a convenient and common thing for several
couples to get married on the same day, and to agree to this
among themselves, But it would be absurd to hold, in the
absence of a condition to that offeet, that the death of one of those
who hod plighted troth, should revoke all the other promises to
marry, It would be equally wrong to allow, without liability
to compensate in damages, one party to a contract to breal it,
because subsequent cvents had made it unprofitable. In the
present case, there was no incapacity on the part of Gomti or
Kastur. The case thus resembles Robinson v. Davisont less than
Hull v. Wright®, where it was held by the majority of the
Judges that, in the absence of a special provision, the plea of the
defendant, that he was afflicted with a dangerous discasc and
incapable of marriage without danger to his life, was no defence
to an action for damages for breach of promise.

For these reasons I find, on the first issue, that the agreement
of betrothal was not a reciprocal contingent contract; on the
fourth issue, that the plaintiffs were always ready and willing to
carry out the contract until prevented by the act of Gomti; and
on the fifth issue, that defendant Gomti committed a breach of
the agreement by not giving Kastur in marriage to plaintiff
Purshotam, and that she was not justified by any custom or
caste rule in her refusal.

 1Bom, 305, @ L R.,sEx.,eeg ® T, B & B, 46,
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The liability of the defendants is' the next matter- for con-
sideration. The plaintiffs claim the value of the ornaments and
tlothes which were presented for the use of Kastur at and sub-
sequent to the betrothal, on the understanding that she would

be married into their family. The agreement contains a clause:

providing that each family is to give back these ornaments and
clothes. A witness has explained it to mean that each bride was

to bring with her to her husband’s house these articles: so that.

they were to come back to the donor’s family, and not to be kept
by the bride’s parents. The plaintiffs returned the ornaments
which had been presented to them ; and Gomti admits, and other
witnesses say, that when a betrothal is broken off, this return of
ornaments is customary.,

I bold it proved by the plaintiff Premji and his account book

that the value of the ornaments was Rs. 562. Gomti says that.

they were returned to the plaintiffs’ people at Wadhwén eamp for
the purpose of repair. But she produces no receipt, and her own
witness, Gangé, contradicts her. She herself is not trustworthy
“in her assertions, and it seems improbable that these ornaments
would have been parted with in the informal way she deseribes.
Besides, her own people could have got the repairs made. I,
therefore, find the third issue against her.

As regards the presents of clothes, there is evidence that they
are given to wear; and if much worn, are not reclaimed nor
returned. The evidence of the nmmber and value of clothes given
to Kastur is vague ; and although I do not say that the plaintiffs
have made false statéments, I cannot be certain about the
quantity, and I think it probable they have been worn out.
They were not given on a fraudulent misrepresentation: so the
case differs from Asgar AU v. Mahabad ALH®, 1think, however,
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the loss, which I may roughly estimate at Rs. 100, may be con-

sidered in the award of damages.

I find it proved by Premji and his accounts and the recital

in the agreement that the defendant Gomti received Rs. 700 as
“apariyaman.” It is plain, from her own statements, that she

was then and since managing -the matter, as a Hindu widow

often does. ‘
) (1} 13 Beng. L. R, Appx., 34,
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T will, therefore, decree liu.yment of the sums of Rs, 562 and

700 by her. These are my findings on the second issue. As
authority and precedent, I take the judgment in Umed Kikd v.
Nagindds®, which has been cited by Mr, Russell. It has not
been contended that Kastur, a minor under her mother’s control,
ig liable, in her personal capaciby, for the breach of contract, or
as representing her family ; and the evidence being that the
ornaments and money were reccived by CGomti, I find that
Kastur is not lable for their value.

‘Thcre remains the question of damages for the injury which,
a number of witnesses say, occurs when a breach of contract of
betrothal takes place. The case just quoted, is a precedent for
such an award. The circumstances of the case and the social
condition of the parties must be considered. It appears that Gomti
took Kastur to Bombay after her refusal to give her in marriage.
Plaintiff Premji followed, and complained to the caste, who, as
shown by the minutes of the meeting of the 6th March, 1885, and
the handbill of the 8th March, 1885, which publishes the re-
solution of the caste, held a meeting in the hall of the New
Cloth Market, when Gomti appeared, and the Mahdjans ordered

- that the dispute should be referred to the decision of the

Mahéjans of Gondal, in Kdthidwdr, evidently supposing that these
latter were the best judges of a dispute in deciding which local
habits and feelings might have to be considered. It was also
ordéred that Kastur should not be given in marriage to any one,
pending the decision of the Gondal Mah#jans, CGomti says this
went in her favour ; but her statement is not corroborated, and I
do not believe it. The parties appeared before the Gondal
Mahdjans, but apparently no decision had been come to, when,

“having returned to Bombay, Gomti gave Kastur to a Bhatid at

Miétunga, named Jivraj Nanji, as his wife, for which act they
were all three put out of caste by the Bombay Mahdjans, It is
1o be noted that the ¢nierim order of the Bombay Mah4jans of the
6th March, 1885, was assented to by Gomti, and also on the 8th
March by the Kutehi division of the Bhétid caste before whom
it was placed.  On the 15th July, Gomti admits that she said in

17 Bom. H. C. Rep., 0. C. J., 122,
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presence of the caste that she had received Rs. 4,000 from Jivrdj.
She is stated to have allowed them to take down the numbers
of the currency notes. She now denies receipt of Rs. 4,000, and
explains her previous statement by saying that Jivrdj’s promise
was as good as his money. But I believe she did receive it, as
she told the caste. Ibis highly improbable, under the eircum-
stances, that such a woman would have parted with her daughter
to a husband without getting ample compensation.

One of the plaintiffs accuses her of mercenary motives through-
out; and I find it proved that she has, in fact, received two
dowries—first from the plaintiffs, then from Jivrdj. She has
broken the contract of betrothal, and then broken her promise to
the Bombay Mahgjans and the plaintiffs that she wonld wait il
the decision had been passed at Gondal. She has attempted by

false statements to deprive the plaintiffs of the return of their .

presents. In fine, I see no redeeming feature in her conduct. She
has been Wa.nting in fair dealing with the plaintiffs; and there
is nothing to show that her action has been guided by prudent
consideration for her daughter. It has not been suggested that
Purshotam was in any way ineligible, or that Jived] was a
 preferable suitor” (Mitdkshara, Ch. II, s. 11, p. 27) ; or that he
is a better bridegroom, endowed with religious, worldly and ami-

able qualities,” for whose sake Ndrada, (Jolly’s Institutes, Ch.12,
p. 30) allows a hetrothal to be broken off. It is true that the

defendants have not had the advantage of counsel, but no such
justification has been suggested, and I refrain from giving any
opinion on the application of these texts of the Hindu law.

The plaintiffs have elaimed Rs. 10,000 as damages in addition to
the “upariydmaen,” ornaments, and elothes. Bub it is clear that
Purshotam can get himself married without going to any such
expensge under any circumstances ; the defendant has pleaded that
Utam is as available to be given in marriage as when she was
betrothed to- Gomti’s son, and thus a cheap arrangement may
be negotiated. As the case proceeded, Mr. Russell confined the
claim for damages to the loss of credit and reputation which the
joint family has sustained. To quote Green, J., in the case already

cited, I think they must necessarily have sustained some damage
B139—6 ' '
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of that nature. They have had to appear, in pursuit of their
rights, before the caste here and at Gondal; and thus must
have added publicity to the other annoyance and vexation. On
considering these circumstances, and the reasons on which the
learned Judges made the award in Umed Kika v. Nagindds O, T
fix the amount to be paid by Gomti, as damages for breach of the
contract of betrothal, at Rs. 600, The case is one of somewhat
general importance, and probably its difficulty was felt by the
caste tribunals to which the parties resorted ; and as the amount
of damages canmot be fixed with mathematical exactness, I

certify that the suit was one fit to be brought in the High
Court. ‘

I now dismiss the suit as against the defendant Kastur, and
decree that the defendant Gomti pay the total of the several items
Rs. 562, 700, and 600, »iz Rs. 1,862, and the costs of the suit and
interest on the judgment at six per cent. per annum.

Attorneys for the plaintiffs (—Messrs, Orawford and Buckland.

Defendant Gomti in person.

M 7 Bom, H, C. Rep., 0. C. J,, 122

APPELLATE CIVIL.

Before M. Justice West and Br. Justics Birdwood,

RA'MCHANDRA YASHVANT SIRPOTDAR, (orIGINAL DEFENDANT),
APPELLANT, v, SADA'SHIV ABA'JI SIRPOTDA'R AND ANOTHER,
{oRIGINAL PLAINTIFFS), RESPONDENTS. ¥

Timitation—Co-sharer—A4 dverse possession—~—Possession of one co-sharer when adverse
— Morigage—Mortgage by three co-shurers—Redemption by one of saveral mortgos

gors—Right of the other mortyagors fo sue for vedemption—~LPeriod of limitation
- Jor sueh suit,

In 1847 the property in dispute was mortgaged by three co-shavers, D., A,

and . Tn 1859, R. aloune redecmed the property, and mortgaged it again to
a third person. : ‘

Tn' 1882 the heirs of D, and A. brought & suit to recdeem the whole of the pro-
perty, or their portions of it. The defence to the snit was that it wag barred by
limitation, being brought more than twelve years after R. had redeemed the pro

* Second Appeal, No, 328 of 1884,



