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Bfforc Sir Charles Sargen% Kt., Chief Jnstiee  ̂ and Hr. IiisUce Scott.

18SS. E- C. K . O L L IV A N T , ( o r ig ik a l  D e fe n d a n t ) , A p p e l ia s t ,  v. R A H I M T U L A ' 
Marck 30, ]srUR M A H O M E D  and A n o t i ie e ,  (o m g ix a l  P la in t i f f s ) ,  R esp on d en ts .*

Ua
“— Mu7iiclpal Act (Bomlay) III  of 1S72, Sec. IQS— Ohsincciion—Potm'given in Act

for piihlic benefit— Construction.

The oaves of certain buildings belonging to the plaintiff projected over tho 
public road. On the 17th May, 1SS6, the MtiuiciiJal Commissioner of Bombay gave 
notice to the plaintiff requiring him ■within thirty days to remove the said eaves 
as being “ a projection, encroachment or obstruction” within the meaning of 
scction 195 of Acts III of 1S72 and IV of IS7S. The plaihtiff thereupon filed tliis 
suit, praying for an injunction against the Municipal Commissioner. The eaves 
in question projected to the extent of one foot eight inches. The widtli of the 
road in front of the buildings was aboi\t forty feet, and the length of the eaves 
.varied from seven feet to nine feet two inches above the roadway. At the time 
this suit was filed there was au open drain or gutter, one foot three inches wide, 
running along by the side of the plaAtiffs buildings and between them and the 
roaci That gutter, however, subsequently to tlie filing of this suit, but before 
fehe iearing, wag covered over, and so much additional width was thereby added 
to the road.

Held, that the eaves constituted an obstruction within the meaning of the 
above sectionj and that fche Municipal Commissioner was entitled to remove them.

Under the above section the qnestion to be decided is nob whether theve is a 
real practical inconvenience to the public traffic in the street. Those are not 
the words used in the section, and if that was the intention of tho Legislature it 
would have been expressed.

Where an Act gives power to a Municipality or Corporation for the public 
benefit, a more liberal construction should be given to it than where powers are 
to be exercised merely for private gain or other advantage.

Suit against the Municipal Commissioner of Bombay for an 
injunction to restrain him from removing certain eaves from 
two buildings belonging to the plaintiff alleged by the defendant 
to project oyer the public road.

On the 17th May, 1886, the Municipal Commissioner sent 
a notice to the plaintiff, requiring him within thirty days to 
lexQOve the said eaves erected in front of his buildings on Parel 
Bead, Bombay, as beijig “ a projection, encroachment, or obstrnc- 
tioa within the meaning of section 196 of Acts III of 1872 and

* Suit No. 293 of 1886.



IV  of 1878 ”(i); and stating that, m default of the said eaves I8S8.

not being removed by the plaintiff, he (the Municipal Comniis- e. c k T "
sioner) would cause the work to be done as directed by the said
Acts, The plaintiff thereupon {viz., on the 19th July, 1886^) filed
this suit praying for an injunction. Mahohbd,

The plaint stated that the buildings in question had been 
erected more than fifty years previously, and that the roofs, 
which the defendant now alleged to be an encroachment or 
obstruction, had existed in the same position ever since the said 
bnildings were erected.

In his written statement the defendant (the Municipal Com­
missioner) contended that he was entitled to remove such portion 
of the plaintiff’s roofs as projected over the public street as being 
an obstruction to the safe and convenient passage along the 
street. He alleged that the eaves of the roofs of one of the 
plaintiff’s buildings projected one foot eight inches over the 
street beyond the wall of the building, and descended to about 
seven feet above the level of the roadway; that the eaves of the 
other building projected over the street for a distance of one 
foot ten inches, and descended to about nine feet two inches 
above the level of the roadway. The following paragraphs of 
the written statement are material

(1) “ Section 195,—TheCommiseioner may give notice, in writing, to the owner or 
oconpier of any house or building to remove or alter any projection, encroaciunent* 
or obstruction which, although erected before this Act comes into operation, shall 
have been erected or placed against, or in front of, such house or building, if the 
same overhangs or juts into, or in any way projects or encroaches upon, anj 
public street, so as to be an obstruction to the safe and convenient passage along 
such street, or if the same projects or encroaches into or upon any uncovered 
aqueduct, drain, or sewer in aucli street so as to obstruct or interfere with sucii 
aqueduct, drain, or sewer, or the proper working thereof* and such, owner or ooott- 
pier shall, within thirty days after the service of such notice, remove such pyo. 
jection, encroachment, or obstruction, or alter the same ni such maiiiner as shall 
have been directed by the Commissioner ; and in default thereof the Commissioner 
may remove such projection, encroachment, or obstruction ; and if such projec« 
tion, encroachment or obstruction shall have been lawfully made, the Commis­
sioner shall make reasonable compensation to every fierson who suffers damage 
by such removal or alteration; and if any dispute shall arise touching the amount 
of such compensation, the same shall be ascertained and determined ia the jmnosp, 
hereinafter provided.”

y o u  XII»] BOMBAY SBB.IES. . -475



m THE INDIAN LAW EEPORTS. [VOL. X l l

im ,

Ollivant

EAHIMOTia
Nto

Mabomeo,

The defendant says that the public street on which the 
plaintiff’s premises are situate is known as the Parel Eoad. The 
tramway has been recently laid along the said street. The 
traffic along the said street is very heavy, as, in addition to the 
ordinary traffic of the town, all the country traffic from Sdlsette 
into Bombay passes along that street, and large numbers of 
heavily laden hay and other carts daily pass along the said 
street. The width of the said street from the New Byculla 
Bridge as far as the premises to the south of and adjoining the 
plaintiff’s said premises No. 642 is nowhere leTss than sixty feet ; 
but this having been found to be insufficient, the said street is 
being gradually widened to a width of seventy-five feet.

“ Opposite the plaintifPs said premises No. 642 the width of 
the said street is much contracted, and is at one point not more 
than about forty feet.

“  The defendant says that at present a side gutter runs along 
the side of the plaintiff ŝ premises which the defendant is cover­
ing over with stone slabs so as to widen the road-space. Carts 
laden with country produce which pass along the said street are 
so loaded as to project considerably beyond the wheels of the 
carts. If the projections of the plaintiffs eaves are allowed 
to remain, it will be impossible for traffic to use a portion of the 
said street with safety or convenience.”

The suit was heard before Hart, J., on the 2Sth March, 1887. 
He passed a decree in favour of the plaintiff, and granted the 
injunction prayed for, on the ground that the eaves of the plaint­
iff’s building did not constitute any obstruction to the safe and 
convenient passage along the street.

The defendant appealed. The appeal was heard by Sargent, 
C. J., and Scott, J.

Farran and Im erarity  appeared for the appellant.

Lang and Telang for the respondent.

Sargent, G. J .:— In this case the plaintifis sue to restrain the 
Municipal OommissiGner from putting in force against them the 
powers vested in the Commissioner by section 195 of Bombay 
Act III of 1872, by which he is empowered to remove any pro-
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jection or encroaeliment whicli forms an obstruction to the safe 1888. 
and eouvenieiit passage along any public street. It appears that e. q. k. 
the eaves of certain bnildings belonging to the plaintiffs project 
over the public road to the extent of one foot eight inches, and: RahimtolA

•• « UR
form the alleged obstruction which the Commissioner desires to M ahomed. 

have removed. The width of the road in front of these buildings 
is about forty feet, and the height of the eaves in question varies, 
from seven feet to nine feet two inches above the road way. At, 
the time this suit was filed there was an open drain or gutter, one 
foot three inches wide, running along by the side of the plaintiffs’ 
buildings and between them and the road. This gutter, however, 
has since been covered over  ̂and so much additional width has 
thereby been added to the road.

The learned Judge in tbe Court below seems to have based 
his judgment mainly on the observations which he made himself 
when visiting the locality. In his judgment he discusses tha 
case with reference to the state of things existing at the date of 
the hearing at which time the gutter had been covered over. Aa, 
to this point he says : “ I  should  ̂I think, be assured that the, 
addition, under such circumstances, of a foot or two to the width 
of a forty-feet road at its extreme edge, where it is abutted on by 
a row of open shop fronts, made such a difference in the ordinary 
existing traffic that the |)rojection of the plaintiffs* eaves, at a 
height admittedly too great to incommode any ordinary foot pas­
senger, became a source of danger or inconvenience to others,
As to this, there was a remarkable dearth of positive evidence on , 
both sides. Not a single witness was called to prove that, as a 
fact, any one had been or had not been incommoded by the pro­
jection. I  was simply invited to draw inferences, either way,  ̂
from evidence of measurements and the state of the traffic on the 
road.” Then he goes on to speak of the traSic in the street  ̂ and 
says: “ Such a traffic seemed to me not likely to suffer any ap­
preciable obstruction on a forty-feet road from a twenty-inches’ 
projection at one edge of it seven feet from the ground and Ii6: 
concludcs by saying : “ In regard to the traffic at this point, as 
I  have already stated, it was distinctly sparse, aud while I was 
there no one was in any way obstructed or incommoded by the 
projection of the plaintiffs’ eaves, nor do I think it is likely that
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i m  any one could be in the present state of the road and condition

' E. c. k7" of the traffic”
OiiiviNT -g plain, from these remarks, that the learned Judge was of

opinion that the question in the case was whether the eaves of 
MwroaifiB. the plaintiffs’ house constituted a real practical inconvenience to 

the public traffic in the street. W e do not, however, think that 
that is the question which arises on the proper construction of sec­
tion 195. If, however, it was material to consider this point, we 
should think it hardly safe for a Judge to attach much value to 
what he may himself observe during a short visit to the locality. 
The amount of traffic may vary greatly from time to time. A 
good deal of evidence was given upon this matter, and it is upon 
tho recorded evidence that the Court’s decision must rest.

It is no doubt a well-recognised general rule, that where powers 
are given by the Legislature to interfere with private property 
these powers are to be exercised strictly and exclusively for the 
purposes and objects for whieh they were given ; and unless it 
can be shown that such interference is necessary for the fur­
therance of those objects it will not be permitted. That is the 
general rule which is applied, in the case of railway and other 
companies authorised to take compulsorily the lands of others. 
But in applying this rule, the powers conferred on municipali­
ties and corporations for the purpose of making improvements 
in large towns or doing other similar acts for the public benefit 
have always been liberally construed— Galloway v. T/ie Mayor 
mid Ommnonalty o f London̂ '̂ '̂  and Quinton v. Gorporation of 
BristoU\

■ What, then, are the provisions of section 195 ? They empower 
the Commissioner to effect the removal of any projection,
encroachment, or obstruction........... if the same overhangs or
■juts into, or in any way projects or encroaches upon any public 
street as to he an obstruction to the safe and convenient passage 
along such street ” The learned Judge in the Court below read 
those words as intended to apply only to such an obstruction as 
would interfere with' the traffic along such street. But the words 
in their plain and obvious meaning, import “ passage along the 

{1) I Eng.& Ir. Ap., 34. (2) j,. 17 Eq,, 524.
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tlie whole of the street ” ; and if the intention of the Legislature 
had been as contended for the plaintiffs  ̂ we should have expect­
ed to find it clearly expressed. The question, however, is not 
clear of authority.

In the case of Bagshcm v. Buxton Local Board o f  IlealtW'^ a 
question was raised upon precisely similar words in an English 
statute. In that case the defendants objected to a small enclosed 
garden in front of the plaintiff’s house in which plants and shrubs 
were growing as “ an obstruction to the safe and convenient 
passage” along tho street. The plaintiff sued to restrain the 
defendants from removing the alleged obstruction or interfering 
with the plaintiff’s enjoyment of his garden. The street was 
thirty-six feet wide. Jessel, M. R , said: “ I have no doubt 
that the wall and shrubs have obstructed, and that they are 
obstructions; so that the only question remaining is whether 
they are obstructions ' to the safe and convenient passage along 
any street.’ The words  ̂along a street ’ mean along the whole of 
the street; and if you take and enclose a portion of the street itself, 
how can it be said that that is not an obstruction to the safe, 
and convenient passage along the street ? It appears to me that 
I should be cutting down this Act of Parliament and making it 
almost meaningless if I  so held, aud I am of opinion, therefore, 
that the defendants are entitled, under the section in question, to 
remove this, being, as it is, in front of the house.”

We think, therefore, that upon the proper construction of 
section 195, the question to be considered is merely whether the 
eaves were an obstruction ; and as to this it is not denied they 
are au obstruction to the convenient passage along that part 
of the street. We do not consider that the fact of the gut­
ter having been covered over after the filing of the suit affects 
this question. It is the eaves which constitute the obstruction. 
They, of course, prevent loaded carts from passing as near to 
the wall of the plaintiffs’ house as it would be possible for them 
to do if the eaves were not there, so that the result is the same 
whether we have regard to the state of things at the date of the 
filing of the suit or the date of hearing,

1888.

E. a  K. 
O l l i v a n t

V.
R a h i m t o j l A

Nra
M a h o m e d .

(3) L. H.,1 Ch. Div,, 220, at pp. 223aud 224,
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\Vc must hold that the Coinmissioner Avas entitled to have the 
eavevS of the plaintifis’ huikUngs removed  ̂ and we reverse fche 
dccrco with costs.

Attorneys tor the appellant:—Messrs. Oraioford and BiicMand. 
Attorneys for the respondents;— Messrs. Payne, Gilhert, and 

Smjdni.

APPELLATE CIVIL.
jDeforoMr. Justice ^Vcst and Mr. Justice Dirclwood.

SHRIDHAR A'JfD Another, (ori&inAl OrroNBNTs), ArPEi-iAUTS, v. HIBA'-
LA'L VITHAL akd ANOTnEE, (ohiginai A pplic.vijts), E estokdehts/^

Hindu law—Marriage—GiiardiansJilp—Paternal rdativcs—Their aufhoriiy io give
a girl in marriage~Civit Court's jtirisdiction to interfere mth this autTiority.

The general authority, failing the father, of the paternal relatives to dispose of 
a girl in marriage is recognized by the Hindu law as a part of tho guardianship 
which is corrclatiTc as a right and a dxity to her dependence both as a female 
and as an infant. 33ut those who seek the aid of the Civil Courts, in order to 
give effect to this authority, may not improperly be put upon terms which may 
appear necessary in order to prevent the authority from being abused to the 
injury of the infant. Where a father or motlier is the guardian, the interven­
tion of a law Court can seldom be necessary or desirable. In the case of very 
gross misconduct and disregard of paternal duty, the Court may interfere even in 
the case of a father.

One Girdhar died, leaving a widow and an infant daughter named Edni. After 
Girdhar’s death, his widow was forced, through the unkindness of her niother-in- 
law, to seeli refuge at her parents’ house. There she died about eighteen months 
after Girdhar’s death. The orphan Btini was then brought up by her maternal 
uncles, Shridhar and Goverdhan.

When "Bani became ten or eleven years old, her paternal uncle Hinildl and 
paternal grandmother Rakhnuibiii sought, under Act IX  of 1801, to take possession 
of the minor Bdni from the custody of her maternal uncles. This application was 
resisted by Shridhar and Goverdhan, on the ground that the petitioners had no 
right to give the girl in marriage, and that their object was to marry the girl to 
an old BhdtiA in Bombay for a large sum of money.

The Court foimd that several BhAtiA girls of Dharangaon, where the parties 
resided, had of late been married to old Bhatias in Bombay, the girls’ relatives 
receiving large sums of money. And as the girl had never lived with the peti­
tioners, the Court ordered that she should, for the present, continue to live with 
her maternal uncles until the petitioners found a suitable husband for her, to be 
approved by the Court,

* Appeal, No. 04 o f ISSG.


