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APPELLATE CIVIL.

Before, Mt. Justice Nanabhai Saridds and Mr, Justice Jardine.

EAGHXJNA'TH GANESH, (ori&inai Defendant), APfi^LiANT, v. M hlw r' 13 
MTJLNA A M AD , Eespondent.* —■— — ’

Decree—E.vecution—Ciml Procedure Code, (Act X IV  of ISS2), Sec. 24A—
Construction—Acts VIII of 1859, Sec. 387 ; X X IIl  oflSGl, See. 11.

Tbe father of tbe defendant in 1853 obtained a decree against the father of the 
plaintiff and other persons for partition of village lands.

The decree directed that in effecting the pai-tition certaia dMra lands then 
occupied by the plaintiff’s father were not to be included. Application for exe­
cution of that decree was made in 1861, but the execution proceedings remained 
pending until 1882. On the 12th December, 1882, the decree was executed, and 
the defendant (his father being then dead) was put into possession of the lands 
now in dispute as being part of the lands to which he was entitled under the 
decree. The plaintiff objected that these lands were not subject to partition 
under the decree, and he applied for an order that they should be delivered back 
to him. His application was rejected, and he thereupon brought the present suit 
to recover the lands from the defendant. The Court of first instance was of 
opinion that the question raised in the suit related to the execution of the decree 
made in 1853, and under section 244 of the Civil Procedure Code Act 5 IV  of 
1882 could not be raised again by a separate suit. The plaintiff appealed to the 
Assistant Judge, who reversed the lower Court’s decree. On appeal by the 
defendant to the High Court,

Held, reversing the decree of the lower Appellate Court, that the plaintiff’s suit 
should be dismissed. The question whether the dhdra lands received by the 
defendant in execution of the deeree of 1853, were included iu that decree, was a 
question relating to the execution of the decree -ytithin the meaning of section 244 
of the Oivil Procedure Code Act XIV of 1882, which barred a separate suit,

This was a second appeal from a decision of Gr. McCorkell,
Assistant Judge of Ratnagiri.

The plaintiff was a m ulna  and the defendant a Jihot of the 
village of Dabhil, in the Ratnagiri District. Both were entitled 
to certain shares in the village land. In 1851 the father of the 
defendant sued the father of the plaintiff and others for 
partition of the village, and in 1853 obtained, on appeal, a 
decree in terms of an agreement made between him and the 
other parties to the suit. One of the terms of the agreement 
provided that the dhdra lands of the Mulnas were not to be

* Second Appeal, No. 713 of 1SS5.
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1888. included in the partition, and the decree recited that “ the 
EAGHtTNATH plaintiff recognizes the right of the Mulnas; accordingly, what­

ever dhdra lands may he with them, will remain in their occu­
pation.”

In 1861 the defendant’s father applied for execution of this 
decree, but the matter remained pending till 1882. On the 
12th December, 1882, (the defendant’s father being then dead), 
possession of the lands now in dispute was given to the de­
fendant as being part of the land to which his father was entitled 
under the decree. The plaintiff objected that these lands were 
not included in the decree, and he applied for an order that they 
should be delivered back to him. , His application was rejected 
on the 31st March, 18S8.

The plaintiff then brought this suit to recover the land from 
the defendant.

The Court of first instance was of opinion that the question 
between the parties was a question relating to the execution of 
the decree made in 1853, and as such could not, under section 244 
of the Oivil Procedure Code (XIV of 1882), be determined by 
a separate suit. The plaintiff’s suit was, therefore, dismissed.

The plaintiff appealed to the Assistant Judge, who reversed 
the lower Court’s decree with the following remarks:—

“ The Subordinate Judge thinks that these execution proceed­
ings are bound by Act VIII of 1859 as amended by Acfc X X III  
of 1861, and that, therefore, the plaintiff’s action is barred by 
section 244 of Act XIV of 1882. Under the Acts which were in 
force in 1853, 1 do not consider that the present plaintiffs’ suit 
would have been barred, and, therefore, the latter portion of sec­
tion 387, Act VIII of 1859, saves the plaintiff*s right to institute 
the present suit. Again, I cannot accept that the language of the 
decree left any question of dhdra lands to be determined at the 
time of execution. It speaks of the dhdra land of the Mulnas 
as something clearly and definitely determined * * * *. The 
defficulty has arisen solely from the delay in the execution pro­
ceedings.”

The defendant preferred a second appeal to the H igh Court.
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Ddji Ahcifi Khar4 for the appellant:— This is a qnestion in J88S.
execution of a decree, and as such cannot he raised in a separate Eaghunath
suit. The Court executing the decree must decide it— section 244 
of the Civil Procedure Codes of 1877 and 1882 ; Muttuvelu Pillai r , M'Cfl'NA 
Yythilinga PiUai^'^'^Jagendro Ndrdin Koonwdr v. Ediiee 8 ut7io 
Moyeê ^K

Shdntdrdm N ’drdyan for the respondent:— If the proceedings 
in this suit are to be governed by the old Code Act VIII of 1859 
a separate suit will lie under section 387 of that Code. The 
proceedings in execution of the decree of 1853 had commenced 
before Act X X III of 1861 came into force, and Act X IT  of 1870 
repealed section 387 of Act V III of 1859. Section 6 of the 
General Clauses Act I of 1868 saves the proceedings from being 
affected by the repealing Acts. The right of the plaintiff to 
bring a suit arose in 1882 only. It was a vested rights and 
could not be affected by section 11 of Act X X III of 1861 and sec­
tion 244 of Act X  of 1877. An appeal is included in the words 
“ proceedings commenced^’ used in section 6 of the General 
Clauses Act I of 1868—Etirrosundari Bahi v. Bhojo Saridds^^ 
and proceedings in execution ought also to be included. In Chinto 
Joshi V . Krishndji^^^ execution proceedings commenced under the 
former Code were held to be governed by that Code. Section 244? 
of Act XIV of 1882 applies only to proceedings begun after it 
came into force.

In this case the darhhdst of 1861 was a pending proceeding' 
when Act X  of 1877 came into force, and the case cannot be 
governed by that Act. See section 3 of the Code.

D dji Abdji Khare in reply ;— The present suit having been 
brought in 1883 after the Code of 1882 had come into force, it 
must be governed by the provisions of that Code. The rule in 
section 6 of the General Clauses Act applies only to proceedings

commenced ” : see Guntpaddpd v. Virhhddrdpd Irsangapa^^\ A  
separate suit is a new proceeding, and there is no connexion

(1) 5 Mad, H. 0 . Eep., 185. (3) I. h. R., 13 Cale„ 8 6 .

(2) 14 Calc. W . R . Civ. R u l,, 39, (i) I. L. R „  3 Bom., 214.

(5) I. L, R., 7 Bom., 459.
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between it and exdcution proceedings ; see Ghinfo Joshi v, Krish,- 
Section 3 of Act X IV  of 1882 applies to procedure prior 

to decree, and does not bar the application of section 244. It 
saves only proceedings commenced and pending— In  tke matter 
o f the 'petition of liatansi Kalia,nji^^\ But a suit camiot be 
regarded as part of a pending proceeding. The plaint in a suit 
initiates a new proceeding, and a suit is subject to the law in 
force at the date of its institution.

J a rd in e , J.;—The question whether the dhdra lands received 
by defendant in execution of the decree were included in the decree, 
is a question relating to execution— MiUtuvelu F ilia l v̂  Vythi- 
linga Filial and Jogendro Ndrdin Koonwar v. Ranee Siirna 
Moyee^̂'̂—under section 11 of Act X X III of 1861, which sec- 
tiouj if it stood alone, would bar a separate suit.

The saving provision of section 387 of Act VIII of 1859 was 
repealed by Act XIV of 1870. It deals with procedure only,

Seetion 3 of Act X  of 1877 only saves procedure prior to 
decree ”, and leaves procedure after decree to the uncontrolled 
operation of the bar reproduced in section 244,

Assuming that the “ proceedings •” in execution of the decree 
of 1853 had commenced before the 28th August, 1861, when Act 
X X III of 1861 came into force, these “  proceedings ” would not 
be affected by the repeal in 1870. See section 6 of the General 
Clauses Act I of 1868.

But where is the authority for treating the fresh suit as a part 
of any such proceedings ? None has been shown us.

That an appeal is to be regarded as a stage in a suit or judicial 
proceeding leading up to final disposal is settled by the decisions 
in Batanchand Bhrichand v. Bcmmantrdv Shwhakas ; Thdkur 
Prasad v. Ahsan ; Runjit Singh v. Meherbdn Koer 
But a plaint is the mode of initiating what in the Acts of 1859, 
1861,1877, and 1882 is called a “ separate suit,” and the analogy

(1) I. L. R., 3 Bom., 214. (4) 14 Calc. W . R. Civ. Rul., 39.

(2) I. L. R., 2 Bom,, 148 at p. 165. (5) 6 Bom. H, C. Rep., 166, A. C, J.

P) 5 Mad, H. C. Rep., 185. (0 I. L. R. , 1  All,, 6 6 8 .

m  I, L. R„ 3 Calc., 662.



of an appeal is inapplicable in tlie face of such language. There
is no intrinsic unity between the execution proceedings and the Raqhuxa'th
separate suit. See Ghinto Joshi v. I{rishndjiM:fdyad^'>. The
rule in section 6 of the General Glauses Act does not govern

A mjjd,
the remotest consequences, but only such a series of proceedings 
as group themselves naturally together— Gim^paddpd Basdpd v*
Yifhhadrdpd Irmngdpd .

The time at which, as alleged by plaintiff, he was entitled to 
bring the suit did not accrue till 1882. So section 11 of Act 
XXIII of 1861 and section 244 of Act X  o£ 1877 did nob bar 
any vested right—Papa Sasfnal v. Ammtardmd 8astriaW i 
Khnhray v. Drapef^^X

The definite language of the Acts about procedure, namely,
Act VIII of 1859, sec. 283, Act XXIII of 1861, sec. 11, and the 
two later Codes, see. 244, appears to us to overrule the wide 
construction of section 6 of the General Clauses Act propounded 
by Mr. Shant^r^m. Two of these enactments are later than 
the General Clauses Act, which applies only to “  proceedings 
commenced There is nothing in these words to indicate an 
intention to confer a right to bring future suits of a sort which 
two earlier Acts had already barred. We think, therefore, we 
should follow the special enactments as regards “ proceedings ”,

If the sections above quoted be regarded as mere procedure, 
the special enactments apply— Wright v. Hal(0 ;̂ Kifibmy v.
Braper^^K Section 387 of Act VIII of 1859 applies in terms 
to procedure only, and it has not been contended that under the 
earlier law the fresh suit was contemplated as a part of the 
older proceeding in execution.

We think the view we have expressed is supported by the 
opinions of the Judges In  the matter o f the petition o f  Batanst 
Kalidmji('‘\ and is consistent with the language of Act XIV of 
1870. . By treating a separate suit as a new proceeding, we con-

(1) I. L. R., 3 Bom., 214. (5) 30 L. J., Ex., 40.
(2) I. L. R., 7 Bom., 459 at p. 463. (0) 3 Q. B.,16d.
(3) J. L. R., 3 Mad., 98. (7) I. L. R., 2 Bom., 148 at 182,
W 3 Q. B., I6'0. 203and2I§.

B 490-1

VOL. X II.] . BOMBAY SEEIES. 453̂



18S8. sĵ rue the Codes as having prospective effect. With reference to
"EAGHUKiTH some of the decisions quoted, we think this view of the matter

Ga n esk  -will not work injustice. As pointed out by Mr. Khare, the law
Mulna allowed similar and suitable remedy while barring separate suit.
A m a d . ,

We, therefore, reverse the decree of the Assistant Judge, and 
restore that made by the Subordinate Judge dismissing the suit. 
Costs on the plaintiff throughout.

Decree reversed.
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Before Mr. Justice Soott.

Fehr^va' n j  FlTMABAI, ( P l a i n t i e t ) ,  V . AISHaBAI, (D e p e n d a n t ) .*

Ees judicata—Suit hy a woman for a share of property alleging herself to he 
tvldoxv—Prayer for declaration of her marriage to A  .-^Denial of her marriage to 
A . hy defendant—Arhitraiioii—Award of a certain sum, in satisfaction of flaintiff’s 
claim—Decree on award—No declaration as to her marriage—Subsequent suit hy 
her as widoio— Melease—Civil Procedure Code (X IV  of  1882), Sec. 13— PrcLC- 
ike—Preliminary issue—JtigM to legin— Tivo counsel heard in argxment af 
prelminary issue.

The plaintiff Fdtmsibili In this suit alleged that both she and the defendant 
had been the wives of one Hdji Adam H lji Ismdil, a Cutchi Memon Mohmedaii, 
who died intestate in 1 8 7 8 , leaving them his widows and other members of his 
family him surviving. The plaintiff had a daughter named Mariambdi. Both, 
plaintiff and defendant had since Hilii Adam’s death filed separate suits, in 
which they respectively claimed parts of his estate. In 1S79 the defendant 
Aiah&bAi had filed a suit (jSTo. 616 of 1879) against the executors of her father* 
in-law’s will, to recover certain money belonging to her husband. She obtained 
a decree, and the sxiit was referred to the Commissioner to mate inq̂ uiiies. Iu 1882 
the present plaintiff I'dtmAbAi and her daughter Mariambdi filed a suit (No. 227 
of 1882) against the present defendant Aishilbiii, claiming a share of the estate
ol her deceased husband Hdji Adam. In that suit she alleged that she had been 
lawfully married toHdjiAdam, and had ever since cohabited with him, and that 
her child Mariambdi was his legitimate daughter; aud she prayed (inter alia j  
for a declaration that she was the lawful wife and that Mariambai was the law­
ful daughter of H^ji A-dam. In the written statement tiled by Aishdbiii in that 
suit she alleged that FdtmfeAi was not the lawful wife of Haji Adam, but only 
his kept mistress, and she denied that Fatmdbdi was entitled to share in his 
property.

* Suit No. 500 of 1887.


