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case o£ Syhes v, Bead(ynP-\ referred to in argument, shows that a 
contract entered into for the purpose, or with the necessary 
effect, of defeating a statute will not be enforced or recognized 
by the Courts, at any rate where both parties stand in  pari 
delicto. The Indian Contract Act, secs. 23, 24, involves the same 
principle  ̂which may be indeed gathered also from the judgment 
of Sir R. Couch in Joseph v. Sokmo^-^ relied on for the appellant. 
See, tooj Gannan v, Bryc4^', Story on Bailments, sec. 158 
(7th ed.); Story on Partnership, sec, 6 (Sth ed.)

The case of Gordon v, Howden^ '̂> is identical in principle with 
the one before us, and in that case tho House of Lords refused 
to give effect to a secret partnership for pawnbroking contrary 
to the terms of the Statute 39 and 40, Geo. I ll , cap. 99.

We, therefore, confirm the decree of - the Subordinate Judge, 
Each party is to bear his own costs throughout.

Decree confirmed.
(1)L. R., 11 Ch. Div., 170. (3) 3 B. & Al„ 179.
(i!) 9 Beng. L. R., 441. W 12  CL and Fiunelly, 237.
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j g g y  DA'DATA', ( o a iG iN A L  A p p l i c a n t ) ,  A p p e l l a n t ,  V ISH N U D A ' 8  Am
August 11. O t h e r s , ( o r i g i n a l  O p p o n e n t s ) ,  E e s p o n d e n t s .^'

'  ̂ Insolmicy—hmlvent debtor— Unfair ptrference—Civil Procedure Code {Aet X IV
of 1882), Sec, 351.

A creditor can put pressure on. his debtor to get payment of his daim, not­
withstanding that the debtor may be In embarrassed cireum stances. Bat a 
debtor, who gives an unfair preference to one creditor by giving him a large 
proportion of his property, so a.s to reduce the aliquot share of the other ereditorSj 
acts fraudulently, and no title is given to that particular creditor as against the 
assignees who represent the creditors generally,

A. filed a suit and obtained a decree against B. During the pendency of the 
suit, and only four day.s before the decree was passed, B. assigned by way of 
mortgage nearly the whole of his property to one of his creditor,s C. The assign­
ment was made, not to secure a fresh advance, but in consideration of past debts

* Appeal from Order, No. 2 of 1S87.



due to C* C. was aware of B.’s embarrassmouts. Two years afterwards B. was 1887. 
arrested in execution of A .’s decree, B. thereupon applied to be declared an  ̂ D1dIpZ~~ 
insolveat.

Y is£djvj>1s
Held, that the assignment by B. of nearly the whole of his property to C. 

amounted, under the circumstances, to an unfair preference, within the meaning 
of section 351, danse (c) of the Code of Civil Procedure (XIV of 1882). B. was, 
tlieiefore, not entitled to be declared an Insolvent.

A p p e a l from the order of Rav Saheb Vyantatrao R . Intlmdar,
Second Class Subordinate Judge of Bijapur, in miscellaneous 
application No. 7 of 1886.

The appellant Dadapd was arrested in execution of a decree 
obtained by one Vishnudas on the 30th May, 1884. Thereupon 
Badapa applied to be declared an insolvent under the provisions of 
Chapter X X  of the Code of Civil Procedure (XIV  of 1882).

This application was rejected by the Subordinate Judge. He 
found that in 1879 Dadapa had mortgaged certain property to 
one Gokuldas for Rs. 800; that when Vishnudas sued Daddpa in 
18S4j GokuldSs began to press DM^pa for payment of Ms money; 
that during the pendency of the suit, and only four days before the 
decree was passed in favour of Vishnadis, Dadapa transferred 
nearly the whole of his property to Grokuldds under a mortgage- 
bond for Rs. 600; and that the consideration for this bond was 
the balance due to Gokuldas on account of former transactions.

The Subordinate Judge was of opinion that the mortgage by 
Dtidapa of nearly the whole of his property for Rs. 600 amounted, 
under the circumstances, to an unfair preference within the 
meaning of section 851, clause (c) of the Code of Civil Procedure 
(X IV  of 1882), and as such disentitled him to be declared an 
insolvent.

Against this decision Dadapa appealed to the High Court.

Shdmrdv Vithal for the appellant:— On the facts found by the 
Subordinate Judge the appellant is entitled to be declared an 
insolvent. There were debts due to Gokuldas. He was pressing 
hard for payment. The mortgage was effected under this pressure.
There is no proof of any intention to defraud the general body of 
creditors. The transaction, therefore, does not amount to an

VOL. X IL ] BOMBAY SERIES. 425



1S87. unfair preference—Joahim v. The Secretary o f State fo r  Indicfi ;̂
DacapI E x 'parie Oraven̂ \̂

Vishn’udas There was no appearance for the respondents.
W e s t , J . :— In this case the Subordinate Judge determined that 

the transaction on the part of the present appellant amounted to 
an unfair preference, and as such, disentitled him to the benefit of 
section 351 of the Code of Civil Procedure (XIV of 1882). The 
ground for his decision was that the bond for Rs. 600 passed to 
Gokuldas four days before the decree against the appellant of 
itself constituted an unfair preference, and was one which put 
Gokuldas in a more advantageous position as compared with the 
other creditors.

It is clear that his passing that mortgage-bond to Gokuldas7 

instead of letting the latter wait for the distribution of his assets 
under the insolvency rules, gave Gokuldas a preference; and, 
primd facie, it was an unfair advantage given to him over the 
other creditors.

It has been argued at much leno’th that there was no unfair orO o
fraudulent preference shown; and Mr. Shamrav Vithal on behalf 
of the appellant has relied upon a decision in Joahim v. The 
Secretary of State for India. This decision appears to be op­
posed to several English rulings which bear directly upon the 
question in this case. The general doctrine is that a creditor 
can put pressure on a debtor to get payment of his claim, not­
withstanding that the debtor may be in embarrassed circum­
stances ; but it is also the general doctrine that a debtor who gives 
an unfair preference to one particular creditor by giving him a 
large proportion of his property, so as to reduce the aliquot share 
of the other creditors, acts fraudulently, and no title is given to 
that particular creditor as against the assignees who represent 
the creditors generally—Ex parte S a llid ay; In  re Lie'bert^̂ '>; also 
Maries v. Feldman̂ '̂̂  and Butcher v. Stead^^K In the last men­
tioned case Lord Hatherley says: “ I think the Legislature 
intended to say that if you, the debtor, for the purpose of evad­
ing the operation of the bankruptcy laws, and in order to give a

(1) I. L. K., 3 All., 530. ' (3) L. E.,8 Ch. App., p. 283.
(2)L. R., 10 Eq., 648. (4)L. R., 5 Q. B.,p. 275.

(5) 7 Eng. and Ir. App., p. 839 at p. 849.
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fraudulent prefei’enee, make this payment or this charge it shall ^̂ 87.
he wholly done away with except in cases where the person you Dadapa

have so favoured is wholly ignorant of your intention to favour v i s h n t o a s . 

him and receives payment simply for valuable consideration and 
bond fide, that is, without any notice of any intention on your 
part fraudulently to favour one creditor above another.” If 
there had been a new advance given by Gokuldds to the appellant, 
the conduct of the latter would, not, perhaps, have been an act of 
bankruptcy. In the present case, however, the creditor was 
aware that the debtor was in embarrassed circumstances, and got 
an assignment of nearly the whole of his property only four days 
before a deeree was passed against him. There was, clearly, an 
unfair preference shown to Gokuldas by the debtor, although the 
latter d.id not apply to be declared an insolvent for nearly two 
years afterwards. As a matter of fact, he applied as soon as 
execution of the decree was sought in the very suit, during the 
pendency of which he passed the bond charging his property 
with Es. 600. This transaction the lower Court held to be a 
fraudulent preference ; and we would not be justified in interfer­
ing with the lower Court’s decision, unless we were satisfied to 
the contrary. We must, therefore, confirm the order of the Sub­
ordinate Judge.

Order conjirmed.
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Before Mr. Justice West and Mr. Justice Birdwood.

H A R I  (A ssig n ee  o v  D e o b e b -h o ld e r ), A p p e lla n t , v . IsTA'RA'TAJSr alias 2887, 

S A M B H O J I , A  M in o r , b t  h is  G u ard ian  C H I M A 'B A 'I , (Ju dgm ekt- August 17. 

d eb tor] , E e sp o n d eh ts .*  ”

Execution of decree—Limitcdion—Application for execution in accordance with law—
Limitation Act, X F  of 1877, Sch, II, Art. Decree against a minor—Appli  ̂
cation for execution against minor s mother personally, but not as his guardian.

On the 31st July, 1879, a decree was passed against N ., a minor, represented hy 
his mother an,d guardian 0. In December, 1880, the fir%t application for execution 
was made. Through mistake execution was sought against 0. herself, as ‘ widow 
of B.’, and not as guardian of the minor N. That application was grauted, aud cer-

*Second Appeal, Ifo. 117 of 1§87.


