
tiff liei’G sliould be exempted from the ordinary rule by which a 
Evaks successful party gets his costs paid, I order the costs of the
Thk Port Trustees to be paid by the plaintifi' and out of the damages

if recovered. As regards the usual costs of the pauper plaintiff 
Bombay his Court fees, I order the second defendant to pay them.

Dilbk second* defendant appealed. The only point argued at
DowiAT the hearing of the appeal was as to the amount of damages,

Ba h a d u r .  the Court (Sargent, C. J., and Bayley  ̂ J.;) reduced to
Rs. 17,000.
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O RIG IN AL CJ-VIL,

Before Mr. Justico Fmran.
cm SilTjl PESTONJI TA'EAOHAND, (PLAiNTm'), RUSTQM.TI 

DOSSA'BHOY GOOLBAT anb MANCHERJI CURSETJI
BHATGARA, (Dktendakts),*

Married Woman^s Property Act I I I  o /lSV '!— Ilmhavd (Did Wifa— Settkment-^ 
Property settled on married woman to her separate use and without poiaer o f  
anticipation— Power of married woman to charge such property witJi payment 
o f  debts hmirred mhscquently to mcmiagc.

Held {follow ing IloppoUte v. StuartO-), but doubting) that, under section 8 of 
A ct I II  of 1874, a marri'ccl w om an has pow er to  clvargo property  aettleci upon 
herself, for her separate use w ith ou t pow er of anticipation, w ith  the paym eiit 
o f debts incurred by  her subsequently to her marriage, and that such a charge 
is valid and binding.

T h e  second defendant, Groolbai, was the wife of the first 
defendant.

By an indenture, dated the 10th April, 1870, it was agreed 
and declared that the defendants, Rustomji Dosstibhoy and 
Mancherji Cursetji, (defendants Nos. 1 and 3), should stand pos­
sessed of Government four per cent, promissoiy notes of the 
nominal value of Rs. 2_,500 upon trust, to pay tho interest, divid­
ends, and income thereof to the defendant Goolbd,i, (defendant 
No. 2), for her separate use, and without power of anticipation 
during her life, and after her death in trust to pay and divide 
the same absolutely to and among sueh persons as, according

* Suit No, 408 of 1886.
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to the law for the time Ibeing in force for the distribution of . 1S87,
the estates of intestate Parsis, should be the heirs of the said cuksetji
(Innlh-?! P jestonji

Tarachanp

The said Government promissory notes were deposited in the rxjstomji

Bank of Bombay, and the interest thereof was paid to the de- 
fendant Goolbc4i,

By a writing, dated the 15th December, 1879, executed by the 
defendants, Rnstomji Dossdbhoy and Goolbai, the said defendants 
acknowledged that the defendant Goolbd,i with the consent of 
her husband, Rnstomji Dossabhoy, had on that day borrowed 
Rs. 500 from the plaintiff, and promised to repay the same, with 
interest thereon, at the rate of per cent, per month, within 
twenty months, by instalments of Es. 25 per month; and, as 
security for the repayment of the said sum and interest, the 
defendant Goolbai charged ’the interest of the said notes pay­
able to her by the said bank, and authorised the plaintiff 
recover out of the said interest his principal moneys and interest, 
and to receive the said interest as it fell due.

On the 13th December, 1879, the defendant Goolbai addressed 
the following letter to the Secretary of the Bank of Bombay:—

“ Sir,

“ In pursuance of the instructions given to you-by Messrs.
Rnstomji Dossdbhoy and Mancherji Cursetji to pay me the amount 
of interest due on Government notes for Rs. 25 recovered by you 
under their power of attorney, I now beg to inform you that the 
amount of interest payable to me, as aforesaid, should henceforth 
be paid to the bearer,. Mr. Cursetji Pestonji T^rdchand, until 
further order. I hereby withdraw and cancel the similar letter 
given by me to my husband, Rustomji Dossdbhoy, some time ago/

On the 5 th June, 1880, the plaintiff advanced to the defendant 
G oolbtii a further fsum of Rs. 100, which the defendants, Rustomji 
Dossabhoy and Goolb îi, promised to repay with interest within 
four months, and as security for the repayment thereof the 
defendant Goolbsii further charged the interest of the said 
Government promissory notes, payable to her, by a writing of 
that date executed by hd" and her husband*
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1887. The plaintiff received the said interest iipon the said notes 
CtjRSETJi the bank until the 3rd June, ISSo, but received no other

tIbI ĉ ^ d payment of the said debt.
R ustomji After the 5th June, 1885, the defendant Goolbai gave notice

D ossa'bhoy to the bank not to pay the said interest to the plaintiff, and
the bank accordingly refused to pay it to the plaintiff.

The plaintiff alleged that the sum due to him in respect of 
the said loans amounted to Rs. 648-0-0, and claimed to have a 
charge in respect thereof upon tho interest of the said Govern­
ment promissory notes.

The plaintiff prayed that the first and second defendants 
should be ordered to pay him the said sum of Rs. 648-6-0 
with interest, and that he should be declared to have a lien 
or charge upon the life-interest of tho defendant Goolbdi in 
the Government promissory notes for Rs. 2,500 specified in
the indenture of the 10th April, 1876, and in the interest and 
dividends thereof; and that, in default of payment of tho 
said sum witb interest by the dei'endants, the interest o£ tho 
defendant Goolbai in tho said notes and the interest and divi­
dends thereof should be sold, and that the proceeds of such sale 
should be applied in payment of what was due to the plaintifif 
or that tho defendants should ,be foreclosed from all right a,nd 
equity of redemption in the said notes, and for injunction, &c.

The only issues raised at the hearing were the following:—

1. Whether the mortgage of the 15tb December, 1879, was 
effectual to charge the defendant Goolbai’s interest under the 
trust-deed of the 10th April, 1876.

2. General issue.

Lang and Dhairyavdn for the plaintiff.,
Rustomji Dossabhoy and Mancherji Cursetji, defendants Nos. 1 

and 3, appeared in person.

Reference was made to Act III of 1874, aec. S B tp p oU ic  v.
8 f m r 0 i  P e t e n y ,  M a n u ¥ ^ ^  ; S a n ffe r  V . Sange'i'^^h

Febmanj 14. Fabb,a.n, J/.— The defendant Goolbai was entitled 
to a life-interest in certain Government promissory notes under an 

CDI, L,B.5l2Calc„ 522. (2) 13 Beng. L* m  WL, K.,11 470.



ndenture of the 10th April, 1876. The income, to which she was 1̂ *87.
entitled, was settled on her to her sole and separate use without Cuksetji

power of anticipation. The promissory notes, in pursuance of 
the provisions of the indenture, were lodged in the Bank of v.*Ê'E7ST0S1!TT
Bombay ; and the trustees of the indenture, who are defendants DossAmiot
in this suit, had executed an authority in her favour under Otkhrs,
which she drew the interest as it accrued due.

On the 15th December, 1879, the plaintiff lent a sum of Rs. 500 
to Goolbai and her husband, and the former charged her inter­
est in the trust notes with the repayment of the same with in­
terest at the rate of 15 per cent, per annum. The plaintiff subse­
quently advanced a further sum of Es. 100 to Goolbai and her 
husband, which with interest was also charged upon Goolbai’s 
interest in tho said notes. The present suit is brought by 
the plaintiff to enforce these charges against Goolbai’s interest 
in the notes, and to obtain a decree against her and her husband, 
the defendant Rustomji Dossabhoy, for the amount now due.

The question for determination is, whether the above charges, 
having regard to the fact that Goolbai’s interest in the notes is 
settled to her sole and separate use without power of anticipation 
and that she wdts a married woman when she purported to 
create them, are valid and binding. The answer to it depends 
upon the proper construction to be put on section 8 of the Married 
Woman’s Property Act III of 1874. The plaintiff relies upon 
tho cases of Peters v. Mariuh and H ippolite v. S tu a rt (2). The 
latter authority, whicli is founded upon the earlier one, is in 
point J and, sitting as a Judge of original jurisdiction, I  feel 
bound to follow it, as I am not prepared to say that i f  has been 
incorrectly decided. I must leave it to an A]ipellate Bench to 
dissent from it, if they consider the decision one which ought not 
to be acted upon.

The extreme importance of the question and the wide-reaching 
consequences of my decision justify me, I consider, in expressing 
the doubt I  entertain as to whether the section has been cor­
rectly interpreted. Section 12 of the English Married Woman’s 
Property Act of 1870 provides that a husbaiid shall not b©
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D ossAbhoy 
IJtTD OTHBES,

1887, answerable for a wife's antenuptial debts; but that the wife
CuBSBui shall be hahle to be sued, and her separate property shall bo

TiScaAKD liable to satisfy such debts as if she had continued unmarried, 
UtrsToMJi other wordSj as far as antenuptial debts are concerned, the 

creditor’s position shall not be affected by the woman’s mar­
riage. Upon this it was decided in Sanger v. Sanger^ '̂ ,̂ that 
the statute applied as well to property settled upon the woman 
for her separate use without power of anticipation or alien­
ation, as to her property generally. Manifestly, this must be so, 
Over property so settled an unmarried woman has as absolute 
control as over her other property ; and, as her marriage is to have 
no effect upon her antenuptial engagements, it does not affect 
the creditor’s rights against any of her property, whether set-* 
tied to her separate use without power of anticipation or not. To 
the extent of the engagements, which she has entered into, she 
has, in effect, before marriage disposed of her separate property. 
Section 9 of the Indian Act III of 1874 is to the same effect, 
and should, no doubt, be similarly construed. That construction, 
however, does not necessarily involve the construction which the 
Calcutta High Court has placed upon section 8, According to 
English law, a testator or donor cannot give prcjperty absolutely, 
and at the same time impose a restriction on the legatee’s or 
donee’s power of disposing of it or alienating it ; but upon that 
law, Courts of Equity engrafted an exception for the protection 
of married women from their husband’s influence, which enabled 
a relation or friend to make an absolutely secure provision for 
a married woman, or a woman likely to marry, in whom he was 
interested. That exception gave effect to the expressed inten­
tion of a donor to restrain the donee during her marriage from 
alienating or anticipating the benefits of his bounty. The donee 
'became incapable of alienating or anticipating the income, not 
because she was a married woman, but because the law gave 
effect to the intention of the donor while she was such.

The object of the Legislature in passing Act X  of 1866 and 
Act III of 1874 was to assimilate the position of a married 
woman to that of an unmarried one, as far as regards her 
dealings with her own property. Section 4* of the former, 

a) L. K. 11 Sq., 470, .



com bined w ith  section 7 o£ the latter Aet^ enables w om en  m ar- 
ried  since the 1st o f January, 1866, to  possess and  to  sue and Cumkiji 
be sued in respect o f  such property  as tliough  th ey  w ere  unm ar- tS eTchand 
ried. These sections do not, however, deal w ith  their capacity 
to  contract. Section  8 deals w ith  that capacity , and applies to  Dossabhoy 
w om en  m arried as w ell be fore  as after the 1st o f  January, 1866, 
and provides that sueh w om en can contract as th ou gh  th ey  were 
unm arried at the date o f  the contract, but that on such contracts 
th ey  w ill be  liable on ly  to the extent o f  th e ir  separate estate.
I f  the law  allow ed property  to  be settled on  an unmarried 
wom an w ith ou t p ow er o f  anticipation, a person dealing w ith  her 
cou ld  not obtain  a charge upon such property , n ot because she 
was a wom an, bu t because the donor gave her p rop erty  sub» 
je c t  to  that con d ition ; and the law, ex hypothesi, enabled him  
to  do so. I n  the case o f a  married wom an, the law  does a llow  
property  to  be so settled, and the m arried w om an  is  unable 
to  charge it, n ot because she is a m arried wom an, but be­
cause a condition  against anticipation or alienation is va lid ly  
attached to the property  itself. I t  is lik e  the pension  o f  a m i­
litary  officer, on ly  that his inability  to charge arises from  the 
w ill o f  the Legislature and n ot the expressed w ish o f  the settlor 
— Lucas V. Harris T o enact, or to declare b y  enactm ent, that 
a person can enter in to  a contract w ith  a m arried  w om an, and 
that she shall be liable upon  such contract to  the extent o f 
her separate property  as i f  she were unm arried at the date o f 
such contract, does n ot seem necessarily to  g iv e  her the pow er 
o f  con tracting  w ith  reference to property, w hich, b y  reason o f 
the condition  im posed upon  it b y  the settlor, she is unable to  
deal w ithj and n ot b y  reason o f  any restraint, w h icli her coverture 
im poses upon  herself. I f  she w ere unm arried at the date o f  the 
contract^ and then possessed property va lid ly  settled to  her se­
parate use, w ith ou t pow er o f  anticipation, she could  n ot contract 
w ith  reference to such p r o p e r ty ; but th e . law  ordains that, in 
such a case, she cannot, ivhen wimarried, possess p rop erty  sub­
ject to sueh a condition. H ow , it  m ay fa ir ly  b e  asked, can a 
person contract w ith  a m arried wom an w ith  reference to  pro-, 
perty  over w h ich  slie has n o control, or on  the fa ith  th a t her,

' R„ 18Q.:-3;Div„ 127.
B So —t
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i8S7i oljligation will, be discharged out of such property ? The nature
CtJBSETji of the property itself would seem to f(.)rbid it.
Pek'I'ou.ti.

TA'jiACHAND limited intention expressed in tho preamble to the Act
ĉrsTOMJT seems to support the result to which the above chain of reasoning 

■AND Others', would lead; and the improbability of the Legislature effecting 
such an important change in the law, without express words 
indicative of their intention to do so, points in the same direc­
tion. Section 10 of the Transfer of Property Act IV of 1882,
which provides that property may be transferred to a woman,
so that she sha,11 not liave power to charge the same or any 
interest therein during her marriage, is difficult to reconcile 
with a construction of section 8 of the Married Woman s Pro» 
perty Act III of 1874, wiiich, in effect, declares that, with refer­
ence to such property, a feme covert can contract as thougii 
she were sole. Tho present case is an instance of a mar­
ried woman being dej)rived of the provision intended to in­
sure her, at all events from want, by her complying apparently 
too readily with her husband’s wishes. Tliat husband has 
become insolvent. Tho doubtful nature of the security I sup­
pose justifies the lender in obtaining 15 per cent, interest from 
the lady. The loan has liitherto practically absorbed the whole 
of her maintenance in paying interest. Tho result of this decree 
will preclude her from ever freeing it from the result of her 
want of foresight.

For the above reasons, I doubt whether I should not have 
arrived at a different conclusion to that which a critical 
examination of the wording of section 8 of tho Act has led 
the Calcutta High Court. The opinion of Pontifex, J., would 
have supported me in that conclusion. It is, however, safer 
to defer to authority, which with reluctance I do in thi« 
case. The wording of section 8 is indisputably susceptible 
of the meaning which that authority has declared to bo the 
true meaning of the section. Had I thought otherwise, I 
should not have felt myself bound to follow it. The defend­
ant Eustomji Dossabhoy being relieved from his liability per­
sonally by the Insolvent Court, there will be no decree as 
against Jiim, in his personal capacity, for tlie amount due on
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the "boncL There is a slioiit error in the manner in which 8̂87*
the account annexed to tho plaint is made up. On the Srd June, Cuusetji

1885, the principal deht ought to have heen reduced by about 
Ks. 55. The account must be re-ealculatcd on the correct basis, 

P̂iU.STOMJI
and the exact amount of the prhicipal duo on the 3rd June, 1885, Doŝ abhov 
ascertained. For that amount, with interest thereon at the ihiobs.
rate of 15 per cent. annum till this day, there will be a decree
with costs. The suit, apparently, having regard to the remedy 
sought against the trust estate, could not have been brought in 
the >Small Cause Court. There will be interest on the decree 
at six per cent. Declare the defendant Goolbai’s interest under 
the indenture of the 10th April, 1876, charged with the payment 
of the amount of this decree. Declare that, in default of pay­
ment of the amount of the decree within six months from this 
day, the plaintiff shall be at liberty to apply for a final decree for 
purchase and sale of the property so charged.

Attorney for tho plaintiff:— Mr. Mirza Hussein Khdn.
Defendants in person.
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A P P E L L A T E  CIVIL.

Before iiiV. Jmtice and 2Ir. Justice NdnahliLvi JTxiridas.

M O R O  A B A 'J I ,  DECEASED, BY m s  S on  an d  Iliiii!., A T M A 'K A 'M  M O E E S lI -  s_ooo.
W A R  T H A K U R ,  (o r ig in a l D efen d an t), A p p e lla n t , N A 'R A 'Y A N  September 3Q. 

' D liO JS T D B H A T  P I T E E  and A n otilur, (oniGiNAL P la in tio ts ) , Respond-'
ENTS.*

Re^ ‘judicata.

In  a suit b y  A .,  the indmddr, against B ., tlie hliob o f certa in  village, it  was 
decided  tliat A . was th e  p roprietor of the forest or waste lands attached to  the 
village.

E d d , that this decision did  n ot operate as res judicata betw een  A . and so as 
to estop B. in a subsequent suit from  setting up a proprietary title , as- against A.® 
to  the cultivated lands in  the village.

These were cross special a.i)peals from the decree of Dr. A, D.
Pollen, Acting Assistant Judge of , Ratnagiri, in cross appeals 
Nos. 344 and S56 of 1874.

Cross Spccial Appeals, Nos. 257 aud 307 of 1875, \


