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APPELLATE CIVIL.

Before Mr. Justice West and Mr. Justice Nandbhdi Haridis,

CHIMNA'JI GOVIND GODBOLE, (orieinal Durexnant, No. 2), Arppy-
1ANT, 2. DINKAR DHONDEV GODBOLE, nprcrasen, sy mis Hrm,
BHA'SKAR SHANKAR, (0R1GINAL PLalxmirr), RESPONDENT.*

Hindu law— Widow—Alienations by a widow of her husbund’s estate, in ovder fo
pay his time-barred debts— Widow's stwins as distinguished from that of o manager
— Evidence—Copy of @ copy—Dractice—Oljections taken in appeal to « docwment
admitted inthe Conrt of first instance.

According to the Hindn law, a widow is competent to alienate her husband’s
estate for the purpose of paying his debts, even though they may be barred by the
law of limitation. Her alienations for such a purposc are legal and binding on
the reversionary heirs.

A widow stands in a different position from that of a manager of a joint
family. The latter canact only witl the consent, express or implied, of the body of
ro-parceners, In the widow’s case, the co-parcencrs are reduced to herself, and
the estate centres in ber. She can, thercfore, do what the body of co-parceners
can do, subject always to the condition that she acts fairly to the expectant

heirs.

The rights of these heirs impose, on persons dealing with a widow, the obliga-
tion of special eircumspection, failing whicli they may find theirsecnrities against
the estate to be of no avail after the widow’s deatl.

If no objection is taken, in the Court of first instance, to the receplion of a
document in evidence, itis not within the province of the Appellato Court to
raise or recognise it in appeal,

SeconD appeal from the decision of (. Jacoh, Assistant J udge,
amending the decree of L. G. Fernandez, Fivst Class Subordinate
Judge of Ratndgiri, in Suit No, 231 of 1882,

This was a redemption suit. The plaintiff (respondent) was
the cousin and heir of the mortgagor, Dinkar Dhondev Godhole.

The second defendant (appellant) was the assignee of the ori-
ginal mortgagee. 'The property in dispute Was mortgaged for
Rs. 32, in or about the year 1823 A.»., by the said Dinkar
Dhondev Godhole to one Bdpu Bhat, the father of the first de-
fendant, The mortgage was accompanied with possession.

In 1833, Chimndji, the second defendant, paid off the mortgage
debt due to Bépu, obtained from him an assignment of his mortgage

* Second Appeal, No, 237 of 1884,
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lien, and took possession of the property. This he appeared to
have done with the knowledge and coneurrence of the mortgagor.

Dinkar having died, Sdvitribdi, his widow, in the year 1839
executed, in favour of Chimndji, & bond in which she acknow-
ledged her obligation to pay off a time-barred debt of Rs. 130
which had been contracted by her husband twenty-six ycars
previously, and for which he had passed a promissory note. As
security for this debt and for the amount due upon the mortgage
of 1823 she by the new bond mortgaged the same property to
Chimndji. The material portion of this mortgage hond (exhibif
No. 83) was as follows :—

“ My husband borrowed from you in A.D. 1813 the sum
of Bs. 130, for the vepayment of which he has passed to you
a promissory note. I am bound to pay the aforesaid sum of
TONEY v vverirnrsrens My husband had mortgaged ¢hikin Chipdkar
to Bdpu Bhat bin Ganesh Bhat for Rs. 32, You paid off this
sum with interest thereon, amounting in all to Rs. 444, and
reduced the tAikdn aforesaid in 1883. You have sinec been in
posscssion. Do you continue in possession as before. I hereby
mortgage the said thikdn to you as a security for the aforesaid
sums of Rs. 130 and Rs. 44-4. When I repay these sums with
interest, I shall take back from you both the thikdn and this bond.”

A fow months after Sdvitribdi had passed this hond, Chime~
néji obtained from the plaintiff, (her hushand’s heir), a writing,
whereby he approved and ratified the mortgage effected by the
widow,

Subsequently, Sévitribai passed two other mortgage bondsin.

favour of Chimndji~one in 1862 and the other in 1869—partly
in renewal of the bond of 1839, and partly in consideration of
further advances to herself, amounting, in all, to Rs., 418.8,
Neither of these later honds was ratified by the plaintiff,

On Sdvitribdi’s death, tho plaintiff Bhdskar filed the present
suit, as the cousin and reversionary heir of Dinkar Dhondev, to
redeem the mortgage of 1823,

The defendant, Chimndji, contended that the plaintiff was

~ not entitled to redeem the property wifhoub payment of the
B 14679 '
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whole sum of Rs. 415-8 with interest, which included tho sums
in respect of which Sdvitribdi, as Dinkar’s widow, had executed
the aforesaid mortgages. The Court of first instance deecreed re-
demption upon plaintift's paying the whole of the amount claimed
by the defendant under the mortgages executed by Sdvitribdi.

On appeal, the Assistant Judge beld that the plaintiff was only
bound to pay the original mortgage debt contracted by Dinkar
Dhondev, and he amended the decrce of the first Court accord-
ingly, by ordering redemption upon payment of Rs. 32 to the
defendant Chimndji, He was of opinion that Sdvitribdi was not
competent, under Hindu law, to revive her husband’s debt of
Rs. 130, which was time-barred, and that the further charges
which she had created upon the estate were not supported by
any legal necessity.

Against this decision, Chimndji preferred a seeond appeal to
the High Court,

Mahddev Chimndji Apte for the appellant:—A widow is bound to
pay her husband’s debts, and may properly do so, even though they
are barred by limitation—West and Bithler, (Bed ed.), p. 102, She
is under a plous obligation to pay his debts, and it that obligation
eéxists ab all, it exists for all purposes—=2'Wokehand Hindumal v,
Jitamal Suddrdém® and Bldlae Ndéna v. Parbha Tari® . In the
present case, the first mortgage No. 33 cficcted by the widow
in 1839 was acknowledged and approved by the plaintiff in
exhibit 53, That mortgage, therefore, is binding on him, The
lower Appellate Court was wrong in escluding exhibit 53 from
consideration, on the ground that it was a copy of acopy. No ob-
jection was taleen to its adiissibility in the Court of first instance.
None, therefore, could be taken in appoal—Slinrdm v. Nawjit
and Kdm Gopdl Roy v, Glordon Stuaré and CoY  As to the
subsequent mortgages, they, too, ave Linding on the plaintiff,
They were passed partly in remewal of the fivst movtgage and
partly in considerntion of further advances made to the widow,
to eniable her to pay off debts dus to ereditors for her maintenance.

{1 10 Bom, H, C, Rep.,206. () Printed Judgments for 1854, p. 219,
@LLR,2 Bonl-? T2 ¢ 14 Moove’s I A, pp. 458, ab p, 462,
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Hon. Rév Sgheb V. N. Mundlik for the vespondent:—The
writing (No. 53), relied on by the defendant as a ratitication of
the mortgage hy the plaintitf; is only a copy of a copy, and 1s
inadmissible under scction 63 of the Indian Evidence Act (I of
1872). The Privy Council ease of Rdm Gopdl Roy® was decided
before the Evidence Act was passed,  Therefore it dous not apply.
The mere recital in a bond, that a debt is contracted under o legal
necessity, is not of itself evidence of such necessity—DRajlakhi
Debiav, Gakal Chandra Chowdlyy®and Stkher Chand v. Dulpubly
Singlht . Here there is no evidence to show that the advances
made to the widow were for purposes warranted by the law. A
widow’s power of alienation does not exceed that of a manager
of a joinb family.. A manager cannot dispose of the family
property without the consent, express or implied, of the gencral
body of co-parceners, It has been held that he cannot even
acknowledge a barred debt without special authority from his
co-parveener—West and Biihler, (8vd ed.), p. 817 ; Gopdlndrdin
Mozoomddr v. Muddomuity Gupted®;, Ohinnaye Nayudw V.
Gurunatham Chetti®,

Persons dealing with the widow are bound to inquire into the
neecessity of the alienation. A merc declaration of neeessity does
not justify a purchase from a widow—Gungdgobind Bose v.
Sreemutty Dhunnee®.

WeEsT, J..—The widow Sdvitribal would, according to Hindu law,
be at liberty, and indeed bound, to pay her husband’s debts out of
the egtate she inherited from him—West and Bihler, (3rd ed.),
pp- 102, 395, 777. This moral obligation could not be obliterated
by the circumstance that the law of limitation barred or did
not bar a suit agsinst the widow, in 1839, for the recovery of
the debts in question, See Bhdli v. Parbhu®, She filled the
ownership of the estate, and could deal with it foy, all purposes
consistent with her duty of husbanding its substance honestly
for her successors,

(1) 14 Moore's 1. A., 453, G L, L, B., 3 Mad,, 160,
@) 3 Beng. L. R., 57, P. C, ©® 1 Cale, W, R., Civ, Rul., 60.
" 1. L. R., 5 Cale., 363, ML L. R, 2 Bom,, 72 ; and see Bhdy

(% 14 Beng. L. R., abp.46; 47, . v. Gopdla, post, page 525,
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It was not any breach of this duty if she paid the debts of the
late proprictor; the estate passed to her as an aggregate, pro-
perty and obligations together, and she was at least justified
in applying the one to satisfying the other. Her special obli-
gation as a widow towards her husband made the payment more
incumbent on her than on a more distant commexion. The
Vyavahdra Maylikha, Ch. V, sec. iv, para. 17, prescribes this duty,
and Ch. IV, sec. viii, para. 4, allows the alienation of the estate
by a widow for pious purposes, of which none ecan he more
sacred in her ease than the payment of her husband’s debts—
Lukmeerdm v. Klhooshalee®. A manager stands in a different
position, He can act only with the assent, express or implied,
of the body of co-parceners. In the widow’s case, the co-parce-
ners are reduced to herself, and the estate centres in her. Sivi-
tribéi can, therefore, do what the body of co-parceners can do,
subject always to the condition that she acts fairly to the expect-
ant heirs,

The rights of these heirs impose, on persons dealing with a
widow, an obligation of special civeumspection, failing which they

may find their securities against the estate of no avail after the

widow’s death. The surest safeguard is a distinet recognition
of the widow’s transaction by those interested next in suceession
to her. The mortgagee in the present case seems to have heen
quite alive to the necessity or advantage of an express coneur-
rence by Bhéskar, the next heir, in the mortgage made to him by
the widow. He obtained from Bhéskar the original of exhibit
58. This document has been excluded by the Assistant Judge
as being the copy of a copy; but its reception was not objected
to, and the copy, from which it was taken, was filed in a suit
between the predecessors in title of the present parties. Thig
last fact accounts, probably, for no objection being taken to the
adinission of exhibit 53 ; but however that may be, no objection
was taken, and it was not within the provinee of the Assistant
Judge to raise or recognise it in appeal. This document refers
to another document, a mortgage of the sawme year, Sheke 1761
(4.0, 1859-40}, which ean be no other than the mortgage exhibit 33

(1) Bory., 455,

s
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produced by the plaintiff Bhiskar himsclf. But by this docu-
ment, exhibit 53, Bhéskar acknowledges and adopts the mortgage
No. 83 made by the widow Savitribdi, There can be no further
question of her fairness in the transaction towards Bhdskar when
he himself has adopted it.

For the subsequent bonds passed by S4vitribdi to the defendant
-the same sanction as against Bhaskar and his sons is wanting.
They embrace advances made ncedlessly to Sdvitribdi, and they
go toimpose on the successors to Sévitribdi a burden of com-
pound inberest, to which they might not have assented, and which
they might have averted had they been consulted. So far the
transaction may be regarded as void against them.

The plaintiffs must pay double the sum secured by the mortgage
No. 33 and the costs of the suit and the appeals within six months
as the condition of redeeming the property, or be for ever fore.
closed.

Decree amended.

APPELLATE CIVIL.

Before Siv Charles Sargent, k., Chief Justice, and
Mr. Justice Nandbhii Haridds.

BHA'T BA'BAL (oriciNAL DereNpant), Apreriavt, v GOPA'LA
MAHIPATY, (or1eINAL Pratneirr), RESPONDENT.®

Hindu low~- Widow—Obligation of widowed daughter-in-law in possession of futher-
in-law’s estate to pay his debls—Sale of part of estate by her for thab purpose—
Suit by reversioner fo have sale declared void beyond her life-time— Widow not
bound to evade payment by availing herself of protection of the Dekkhon Agricul-
turists’ Relicf Act—Necessity justifying sale,

A childless Hindu widow, having succeeded to the estate of her father-in-law,
sold a portion of it, in order to pay off his debts. The estate was situate in a
district in the Presidency of Bombay subject to the Dekkhan Agriculturists’ Relict
Ack (XVII of 1879). The plaintiff, as reversioner, sued for a declaration that the

“sale was void beyond the life-time of the widow. Both the lower Conrts mad
the declaration prayed for' by the plaintiff; on the ground that there was no ne-
cesuity for the sale, as the widow might have availed herself of the provisions of
the Deldkhan Agricultarists’ Relief Act. . On appeal by the defendant to the High

Court

% Second Appeal, No, 671 of 1864,
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