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Befove Mr. Justice Bayley and AMr. Justice Scott.
IN RE JAIKISSONDA'S PURSHOTAMDA'S, PeriTiONER.¥

Practice— Presidency Small Cause Courts Aet XV of 1882, Secs. 38 and 71—
RBehearing, application for—Compliance with vequirements of Act subsequently to
application for vehearing—Rule of Court No. 208.

An application to the High Court for a rehearing under section 38 of the

Presidency Small Cause Courts Act XV of 1852 must be in writing.

A decree was passed against the petitioner by the Court of Small Causes on
the 9th December, 18587. On the 16th December counsel on his behalf was
instructed to apply to the High Court, under section 38 of Act XV of 1882, for
a rehearing of the suit. The Court was then engaged in hearing appeals ; but, in
order to prevent the petitioner’s application from heing barred by limitation
under the provisions of the section which requires the application to be made
within eight days, their Lordships before rising allowed the application to be
then formally made, but adjourned the hearing to a subsequent day, When
the case came on, it appeared (1} that the petition had not been signed and
declared until the 17th December 1887, (i.e. the day affer the application had
been made in Court); (2) that the affidavit in support of the application as
required by section 38 had not been filed until two days after the application in
Court; and (3) that the Court fees which by section 71 of Act XV of 1882
should be paid prior to the application had not been paid until the 20th
December 1887, <.e. four days after the application.

Held, that the application for a reliearing must be rejected. The application,
althongh nominally made on the 16th December, was only provisionally received,
and every objection to]its reception which could have been taken on that day
could De taken at the hearing. The subsequpnt compli:mce by the petitioner
with the requirements of the Act could not place him in a better position than
he occupied when the application was made,

THE petitioner was the defendant in this suit brought against
him in the Bombay Court of Small Causes, and a decree was

passed against him by that Court on the 9th December, 1887.

Counsel was instructed on his behalf, on the afternoon of the
16th December, to apply to the High Court, under section 38 of
the Presidency Small Cause Court Act (XV of 1882), for a re-
hearing of the suit. The Court was then engaged in hearing
appeals ; but, in order to prevent the petitioner’s application from
being barred by limitation under the provisions of the section

~which requires the’ application to be made within eight days,

* Small Cause Court Suit, No. %5 of 1887.
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their Lordships (Bayley and Scott, JJ.,) before rising allowed the
application to be then formally made, but adjourned the hearing
to a subsequent day. The matter now came on for disposal.

On the ease being called on, the Registrar informed the Court,
first, that the petition for are-hearing, which was requisite under
Rule No, 208 of the High Court Rules®, had not been signed
and declared until the 17th December, 1887, 7.c., the day after the
application had been made in Court; secondly, that the affidavit
in support of the application, as required by section 38, had not
been filed until two days after the application in Court ; thirdly,
that the Court fees, which by section 71 of Act XV of 1882
should be paid prior to the application, had not been paid until
the 20th December, 1887, i.e., four days after the application.

Jardine for the petitioner :—The application has been made
by us and received by the Court within the eight days required
by section 38, and should now be heard upon its merits, The
Court should not refuse to hear the application, because of
the informalities which admittedly bave occurred in making it.
With regaid to the first objection, wiz,; that the petition was
not declared until the 17th December, that is of no importance.
The application was made on the 16th December orally to the
Court. Section 38 does not forbid an oral application. An ap-
plication under seetion 87 is always oral. The words used in
these two sections are similar, and should receive a similar con-
struction. No doubt the rule of this Court, No. 208, preseribes
that the application under seetion 38 shall be by petition. That
rule is wltra wires if it is held to limit the right given by the see-
tion to apply either orally or in writing. There is nothing in
the Act to show that the application should be signed or veri-
fied. Asto the second objection, viz, that the affidavit was not
filed at the time the application was made, the section does not
require that to be done. The affidavit has since been filed. It

(1) Rule 208.—Applications under the Presidency Small Cause Courts Act, XV
of 1882, section 38, shall be made by petition, which must be filed in the Prothono-

tary’s office within eight days from the date of the judgment complained of, -

accompanied by a precipe to set down the matter, before the Division Court
hearing appeals from the decrees and orders of the Judges of the Hfgh‘ Court
exercising Original Civil Jurisdiction on the first day it shall sit..
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was actnally handed in on the day the application was made,
and my client is not responsible for the filing of it in the office.
As to the third objection with respect to the fees, it is true the
fees had not been paid when the application was made. But
that was merely an oversight. The petitioner and those who
advised him were unaware that the Act required that the fees
should be paid prior to the application. They were paid shortly
afterwards, and if the objection had been taken by the officer of
the Court, they would have been paid then and there. So the
question is, whether under these circumstances the application
having heen actually received, this Court will now hold that the
non-payment of fees prior to the application nullifies the appli-
cation. Although the strict requirements of the Act have not
been complied with, the Court can hear the application—Park
Gate Iron Company v. Coates ;5 Wuterton v. Baker®. If the
Court rules against us on these points, I apply under section &
of the Limitation Act XV of I877.

BavLEY, J.+—I think we must reject this application. No

- doubt section 38 of the Act does not say, in express words, that

an application for re-hearing under that section must be in writ-
ing, but reading that section with section 711 think we must
hold that the intention was that such an application should be

- in writing. If, however, there was any doubt about the matter,

I think the doubt has been cleared up by the rule (No. 208)
framed by the Judges of this Court, which provides that the
application shall be by petition, We are now asked to say that
this rule is witra vires. We are not prepared to come to that
conclusion.

- Then, what are the circumstances under which this application
is made? We find that although the application was nominally
made on the 16th December, the petition was not signed or de-
clared until the 17th December ; that the affidavit in support of
it was not filed until two or three days subsequently; and that
the fees were not paid uuntil the 20th December. Even assum-
ing that section 5 of the Limitation Act (XV of 1877) applies to

_ such a case as this, I do not think that any facts are shown to

ML R, 5C, P, 634, HL. R, 3Q. B, 173
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justify us in exercising the discretion given to us by that section
in favour of the applicant. I think the application must be
rejected.

Scort, J.:—I concur. I am also of opinion that if section 5
of the Limitation Aect applies, there are'no circumstances here
which should induce us to extend the time prescribed by section
38 for making such an application as the present. :

I think, also, that it should be clearly understood that, although
this application was nominally made on the 16th December, it
was only provisionally received; and that every objection to its
reception which could have been taken on that day can be taken
now. The subsequent compliance by the petitioner with the

requirements of the Act cannot place him in a better position -

than he occupied when the application was made. There is no
doubt that if these objections had been then taken, the applica-
tion must have been rejected, and, consequently, I think we must
reject the application now.

Application rejected.

Attorneys for the petitioner :—Messvs. Payne, Gilbert, und '

Saydnd.

APPELLATE CIVIL.

Bofore Mr. Justice West and Mr. Justice Birdwood.

VENKAPS NA'IK, (or16INAL DECREE-HOLDER), APPELLANT, z. BASLING-
APA' nixy KOTRABASAPA, (0RIGINALSURETY), RESPONDENT.®
Surety—Stuy of execution of decree appealed uyainst on giving securty—Sureity for
Jubiibwent of appellate decree—Ilis liability—Mode of enforcing it~ Civil Pro-
cedure Code (Aet STV of 1882), Secs, 253 and 383—Buecution procecclings—

Separate suit— Words **in an original suit™ in Section 253 of Act XIV of 1882 -

superfluous. .

Under Act VIIT of 1859 and the supplemental Act XXIII of 1861 the ordi-
nary mode of enforcing payment by a surety was by summary process in exe-
cution, not by means of a separate suit. This was so equally whether the security
had been taken in the course of the original suit or of the appeal. The present
Code of Civil Procedure (Act XIV of 1882) makes w0 alteration in the law on
this subject.

* Appeal No, 87 of 1886.
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