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1111 der K.es'ulation X X I X  of 1827 and the recent Acts, or, if  lieo
liad a remedy, it was barred by limitation, before the institution  

of the present suit. 

Woj therefore, confirm the decree of the Court below w ith costs. 

Decree confirmed.
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Before Sir Gharles Sargent, Kt., Chief Justice, and 
Mr. Ju&tica Ndndhhdi Haridds.

H A R I S A B A 'S H IV , (ob isin a l D efendant), A p p e lla n t, v. SH A IK  
AJMXJDIN, (orig in a l P la in tiff), Eesponpent.'*

l?id?n—MesumplioJi of mdm village and regrant, effect of—Acts of State— Wdikars, 
status of—Treaties of 182Q—Effect of grant of indm uyxder construction—Attach­
ment by Govermnent of such village limited to lohat.
From the year 1820 down to the year 1872 the Wiikar family had beea in the 

enjoyment of the village of Pasami uadei' a treaty between the Bast India Com­
pany and one Shaik Mii-a, Abdul Kadar and Khdn Mahomed were brothers and 
the last male descends,nts of Shaik Mira, For an alleged fraud of Kh .̂n Mahomedj 
Government restricted the enjoyment of tlie said village to his life-time only, 
Abdul predeceased Khdn Mahomed. On the deatli o£ Khin Mahomed, Gov- 
ernment, on the 31st December, 1872, placed an attachment over the village. 
On the 13th July, 1S74, a jiidgmeut-creditor of Abdul caused the lauds in 
disijute, which were mirdsi lauds of the Wt'iikar family situated at Pasarni, to 
be sold in execution of his decree against Abdul, and they were purohased 
by the defendant, who was put in possession on the 22nd April, 1876. In 
the meanwhile, Government, having chosen to recognize the plaintiff as a repre­
sentative of the Waikar family, had removed the attachment, and regranted the 
village to the plaintiff shortly before, viz., on the 3rd April, 1876. The plaintiff 
being dispossessed, sued tbe defendant, contending {inter alia J that Abdal, having 
predeceased his brother, bad no interest in the lands, which had been pttrchaaed 
by the defendant. The Court of first instance awarded the plaintiff’s cJaim, and 
directed the defendant to pay tbe plaintiff’s costa. The defendant appealed to the 
District Judge, who was of opinion that the proceedings of Government since tbe 
attachment in 1872 aud restoration of the village were acta of State, and he varied 
the decree of the lower Court by cutting down the plaintiiFs costs, made payable by 
the lower Court’s decree, to half. On appeal by the defendant to the High, Court,

Held, reversing the decree of the lower Appellate Court, that the plaintifiPs 
claim should be dismissed* The attaclinient placed by Goyernment on the death 
of Khdn Mahomed in December, 1872, was limited to an exemption from assess* 
ment, and the resumption and regrant to the plaintiff did not give the plaintiff any 
title to the lands in (juestion. The proceeding.s of Government in 1873 and 1876,
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l»y which the plaintiff-vvas recognised as the representative of the 'Wdikar family, 
were not acts of State. The status of the 'Wilikars and other persons, ■\vithwhom 
tbe agreements of 1820 were entered into, was not that of aa independent sovereign, 
lliey (the Wdikars) were merely powerful saraiijdmddrs subordinate to the E,d.j& 
of Sdtdra, and after the aunexatioB of the territory of ths Bdja in 1849 they held 
their lands under the East India Company.

The Becretary of State for India in CoimcUr. Ndrdy mi Balvant Bhosh V referred 
to and distinguished.

T h is  was a second apj)eal from the decision o£ W . H , Crowe, 

District Judge of Sattira.

The lands in dispute formed pai-t of the village of Pasarni, in  the 

Sdtara District, restored, in  1820, to one Shaik M ira  W aikar, along 

w ith other jdghirs, indms and vatmis, mider a treaty betweerB 

liim and the East India Company.

The fifth clause of that treaty was as follows :—

Whatever intUn villages, vaians, and other allowances have 

liitherto belonged to Shaik M ira  W aikar, w ithin the territo­

ries of the British  Government or of H is  Highness (the Eaja  

of Sdtdra), shall he continued, and whatever items of revenue 

belonging to H is  Highness’ Government m ay he w ithin iliejdghir 
shall he continued to he paid. A ll dumdla villages and land, 

Tarshdsam, dharmdddi, devasfJuhi, fezimddr, khyrdt, nenmuli, daruk  ̂
&c., within the jd.ghir must be continued as they are at present. 

A ll persons having possession on Government deeds are not to 

he interfered with, &c.”

The.said property devolved by succession upon A bdu l K id a r  

and Khan Mahomed, who were brothers and co-owners of it. 

For an alleged fraud of Khan Mahomed the Government lim it­

ed the enjoyment of the property to his life-time, and cut off 

his lineal descendants from succession. Abdul K adar pre­

deceased Khan Maliomed, who died on the S lst December, 1872. 

Upon the death of K han  Mahomed, Government placed an at­

tachment upon the property. Subsequently the Government 

recognized the plaintiff as the legal representative of the W aikar  

family, removed the attachment, and restored the property tô  

him, and put the plaintiff’s administrators in  possession on the 

3rd April, 1876. Th is action was approved of by  the Home 

Government.

(1) Printed Judgments for 1883, p» 244,
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During the pendency of the attachment, a judgment creditor of 

Abdul Kadar caused the lands in dispute to be att ached and sold 

in  execution of his decree against Abdul K ad  ar. The defendant 

purchased thena on the 13th Ju ly , 1874, and was put in  possession 

on the 22nd A pril, 1876.

The plaintiff, being dispossessed by the defendant, brought the 

present suit to establish his right to the lands, alleging tliat they  

belonged to him  and not to Abdul Kadar, who having predeceased 

K h an  Mahomed had no interest therein, and that Government 

having restored the same to him, and put him in possession, he 

was wrongfully dispossessed by the defendant. The plaintiff 

prayed that the property m ight be restored to him, and mesne 

profits awarded.

The defendant contended (inter alia)  that the property had 

belonged to A bdu l K M a r .

The Gourt of first instance awarded the p la intiffs  claim, and 

ordered the defendant to pay the whole costs of the plaintiff. On  

appeal, the D istrict Judge varied the lower Court’s decree as to 

the costs, w ith  the follow ing rem arks:— “ * * * * Jt,

is not competent to this Court to inquire into the act of Govern­

ment in  recognizing the present plaintiff as the representative, as 

such act was an act of State— The Secretary of State fo r India in 

Council V, Ndrchjan Balvant Bhoslê ' \̂ N o  other sanad or title- 

deed for this property, other than the treaty of 1820, is stated to 

exist * * * * ■* * There is no doubt that great

lax ity  has been shown in the conduct of the plaintiff’s case

* * * * * . I  th ink it w ill be fa ir to make the plaintiff

pay one-half of his own costs, and I amend the decree of the 

lower Court to that extent * * * *

Macpherson (Shdmrdv Vithal with him) for the appellant;—  

The village of Pasarni was a private indm  of the W aikar family, 

and, as such, was not resumable. The attachment by Government 

•was notan act of State, as held by the D istrict Judge. The grant, 

nnder exhibit 53, gives the village to the grantee from generation 

to generation, and it  was not resumable by Government, A  v il­
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lage which has once been granted as mdjn cannot be otherwise, 

because it has been resumed by the British  Govermiient— Mills, 

Collector of Kaira, v. Modee Pestonjee KhoorsIiedjee^^K It was 

private property, and the British Government were not justified 

in  resuming it. The right of the Government was only as re­

gards exemption from assessment,

Latham, Advocate General (Leith and Shdntdrdm Nardyan 

with him) for the respondents :— The tenure of did not

exist in S<itara prior to British  rule. Since then the W aikars 

were regarded as holding under a political tenure, and, as such  ̂

their indm property was incapable of being alienated under the 

Act X I  of 1852 and A ct II  of 1863, section 16 of which defines 

a political tenure as “ tenure created from  or dependent upon 

political considerations, the existence of whicli shall be deter­

mined by the Government.” The meaning of tlie terms ' resume 

‘ regrant or ‘ continue ’ is the same. This was a mixed estate of 

saranjdm and indm held under the treaty of 1818 (;vid,B Gov­

emment Resolution). Government reframed that resolution in 

February, 1884 : see Aitchison’s Treaties, p. 340. Government 

had right to resume it, the gra,nt being from the British  Govern­

ment. The Government has power to resume, and its decision 

is final— Jamal Sdheh v. Miirgaya 8wdmî '̂> ; The East Ind ia  

Company v. Bijed AUŷ ĥ

Sargent, C.J. :— The facts of the case are so fu lly  set out in 

the judgment of the D istrict Judge that we th ink  it unnecessary 

to refer more particularly to them than is required to explain 

the view we take of the case. The D istrict Judge has held, but 

we think wrongly, that the proceedings of Government in  1873 

and 1876, by which the plaintiff was recognized as the represent­

ative of the W dikar family, and the whole estate, saranjdm and 

indm, was directed to be continued to the plaintiff as such repre­

sentative, were acts of State.

In  The Secretary of State fo r India in  Council v. Ndrdyan 

Balvant Mosle^ \̂ the case relied on by the D istrict Judge, the

(1) 2 Moore’s Ind. Ap., S7. (3) 7 Moore’s In<3, Ap,, 555,
(2) I. L. B.j 10 Bom,, 34, W  Printed Judgments for 1883, p, 2i4.
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Government were dealing w itli the Raja of Satara, who was an 

independent sovereign. B u t the status of the W aikars and other 

persons, with whom the agreements of 1820 were entered into, 

was far d ifferent: they were merely powerful saranjdmddrs sub­

ordinate to the Raja of Satara, and who, after the annexation 

of the territory of the Raja in 1849, held their lands under the 

East India Company. Their position was very sim ilar to that 

of the Begum Sumroo after the cession of the Doab by  Dow lut 

Rdo Scindia in  1803, as to whom the P riv y  Council held that 

the resumption by the East India Company of her jdghirs  was 

not an act of State, but the resumption of jdghirs previously held 

from the Government under the treaty agreement w ith  her in 

1805.

However, it  has been contended that, in  any case, the W aikar  

fam ily  must be deemed to have held the indm in  question under 

the treaty agreement of Srd July, 1820, on political tenure so 

as to bring it  w ithin the contemplation of clauses 2 and 3 of 

section 2 of Bombay A ct V II  of 1863, and, therefore, “ resumable 

and continuable in such manner and on such terms as Govern­

ment might from time to time see fit to determine.” In the view 

we take of the effect of the action of Government in  1876, it  is 

not necessary to decide the question raised by the above con­

tention ; nor would it be convenient to express an opinion on it 

in  the absence of Government. Assuming the valid ity of the 

action of Government, the question still remains as to the effect 

of the resumption and regrant to the plaintiff. Now  the Acts 

X I  of 1852 and Y II  of 1863 (Bombay) are in  pari materia, and 

the term “ resumption of lands ” (unless there be something in the 

context to show the contrary) must receive the same construction 

throughout. On the 27th May, 1854, the Government passed a 

resolution explaining the effect of resumption in  its legal sense 

and as understood by Government. The resolution says: “ AU  

that the law allows as regards resumption is the discontinue 

anee of exemption from payment of the Government revenue, 

leaving the indmddr, who is in  the occupation of the land, to re- 

, tain the land so long as he pays the assessment imposable on 

the land as hJialvat land according to the revenue smwey settle­

ment, or, in districts which have not been subject to the oper-
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ations o£ a survey, according to the rates oLtainable in the v il­

lage in which the land is situated.” W e m ay also refer on this 

part of the case to the decision of Sausse, C .J., in  Vishnu 

Triinhak v. Tatia  and. of this Court in  Ganpatrdo Trimbak v. 

Ganesh as establishing that the eficct of resumption under

the above Acts is to leave the rig lit to the land in the possession 

of the indmddr untouched. The attachment placed by the Gov­

ernment on the village on the indin and saranjdm property on 

the death of Mahomed K h an  in December, 1872, must, therefore, 

be regarded as limited to the asssessment.

In the present case the plaintiif seeks to recover possession of 

land described by him in  his plaint as mirdsi land belonging to 

the W aikar family, on the ground that on the death of Khan  

Mahomed it ŵ as attached by Government and ultim ately granted 

to him in 1876. The above remarks show that such resumption 

and regrant to the plaintift* afford no ground of title to the land 

in question.

In  the enquiry before the Subordinate Judge, under section 

269 of the Code of C iv il Procedure, directed by  the late Chief 

Justice and M r. Justice M elv ill by the order of 11th July, 1877, 

ihe plaintiffs claim in  respect of heirship, whether of Abdul 

Kadar or Mahomed Khan, was considered and disallowed. In 

the present suit, as appears from the plaint, the p laintiff bases 

his title exclusively on the grant from Governm ent; and tliat 

it was so regarded, is shown by the order of this Court, dated 

6th September, 1882, remanding the case (on appeal from Mr. 

Mactier’s decree of 22nd Ju ly , 1881,) for the District Judge “ to 

decide whether the plaintiff has proved that, at the date of the 

sale to the defendant, H a r i Sadilshiv, the land in dispute had 

been resumed and regranted to him by Government, and was 

consequently his property, and not liable to be sold in execu­

tion of Kxishndji’s decree against Abdul Ktklar.” This has 

now been decided against the plaintiff contrary to the finding 

of the District Judge. W e must, therefore, reverse the decree, 

and dismiss the plaintiff^s claim, with costs throughout.

Decree reversed,

W 1 Bom. H. C. Rep., p. 22. (2) I, L. il, 10 Bom , 312,


