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almost to a custom, to bring forward wnfounded or at least
unprovable claims for ornaments against her husband’s relatives ;
but the course she has adopted in compelling the attendance
in Court, of the ladies Ldlvahu and Shémvahu has determined
me not to do so. I cannot but think that their attendanece in
Court was not really required by the plaintiff in her own
interest; and that the process of the Court has been made use-
of to annoy the defendant through the ladies of his family or
to annoy the ladies themselves, This is an abuse of the process
of the Court, and calls for its censure. I am afraild that some
solicitors are not sufficiently urgent in impressing upon their
clients the impropriety of such eonduct.

The suit, as regards- the plaintiff’s ornaments, will stand dis-
missed ; and there will be a decree directing the defendant to
pay to the plaintiff, for her separate maintenance, the sum of
Ra. 40 per mensem on the first day of each month in advance
for the term of her natural life. The first payment to be made
on the 1st day of July prowimo The order for costs will be as
stated in my judgment.

Attorneys-for the plaintiff ——Messrs. Tobin and Roughton.

Atborneys for the defendant:—Messrs. Little, szth, Frere,
and Nicholson.

e

APPELLATE CIVIL.

Before My, Justice West and Mr. Justice Nandbhdi Horidds.

RA'MCHANDRA NA'RA'YAN, (omarmﬁ DEFENDANT), APPELLANT, v.
NARAYAN MAHA'DEV aAND ANOTHER, (ORIGINAL PrAixTires), Ras-
PONDENTS. *

Limitation dct XV of 1817, Art. 127~ Hindu law—Joint family —Joint estate~:
Partition—Portion of estate reserved undivided—Possession of reserved portion
by one member of fumily-—Adverse pos.:esszon-—-Possesswn, mference arising from—
Burden of progf—Res judicaie as between dqfendants. ‘

" The plaintiffs ‘sued for part of a-house as a portion of joint- famﬂy property feft
undivided on the occasion of a general partition which had taken place abbut thirty-
five yeats before the snit, - The defendant had since then been in wole possession-

: Appegl from order, No. 12 of 1886,
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and enjoyment of the liouse in dispute. The Subordinate Judge dismissed the auit
as barted by limitation, on the ground that the plaintifishad failed to prove parti-
cipation in possession or enjoyment within twelve years. On appeal, the Assist-
ant Judge held that, as no share had been demanded or refused, the defendant’s
possession was not adverse to the plaintiffs, and as the house in dispate had
been admittedly reserved from partition, article 127 of the Limitation Act XV
of 1877 did not apply. He, therefore, reversed the decree of the Subordinate
Judge, and remanded the case for retrial on the merits. On appeal to the High
Court,

Held, that the suit was barred. The fact that the house in ‘question had
admittedly remained undivided, did not prevent the operation of the Limitation
Act, and article 127 of Act XV of 1877 applied. That article applies equally
to a portion of joint-family property left undivided as to the whole estate, and a
twelve years’ exclusion, known to the excluded shaver, binds himin the one case
a8 in the other, What would bar the operation of the article in question, would
be a reserve of a part of the joint estate from partition, and a possession of that
portion conceded to, and taken by, one of the sharers as the common property of
himself and the other sharers.

2. Possession is evidence of title, and is primarily exclusive. It is for him,
who impugns this exclusive title, to show that the possession arose in some way
which has preserved his own right.

In every case the person who has been out of "possession for more than twelve
years must make out some primd fucie title, and some agreement or acknowledg-
ment of that title, such that possession is deprived of its ordinary effect through
being held on a joint right, or a subordinate right.

3. Where an adjndication between the defendants is necessary to give the
appropriate relief to the plaintiff, the adjudication will be res judicate between
the defendants as well as bebween the plaintiff and defendants. But for this effect
to arise, there must be a conflict of interests between the defendants and a judg-
ment defining the real rights and obligations of the defendants inter se.  Withous
necessity, a judgment will not be res judicata amongst defendants, nor will it be
res judicata amongst them by mere inference from the fact that they have been
collectively defeated in resisting a claim to a share made against them as a group.

TraIS was an appeal from the order of remand made by;A. B.
Steward, Acting Assistant Judge of Poona, in Appeal No, 249 of
1884,

The plaintiffs in this case sought to recover one-fourth share
of a house in Poona, alleging that it was the joint ancestral pro-
perty of the parties to the suit.

The plaintiffs admitted that, with the exception of the house
in dispute and certain indm landin the Ratndgiri district, all the.
rest of the famxly ploperty had been divided ahout thn‘trym Hears

before the. institution of the suit.
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The defendant contended (dnter alie) that the suit was barred

LAMOHANDERA by limitation.
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The Subordinate Judge, having found that the plaintiffs had
failed to prove possession, or participation of the rents and profits,
of the property in dispute within twelve years before the institu-
tion of the suit, rejected the claim.

On appeal, the Acting Assistant Judge, following the rulings

in Hansji Chhiba v. Valabh Chibba® and A'tmdrdm Baji v.
Médavrdv Dapugi®, hield that the suit was not barred by limita-
tion under article 127, Schedule IT of Act XV of 1877. He said:
“In this case, no share in the family property has been claimed and
refused ; the possession of the house by the defendant has never
become adverse to the plaintiff; and though the defendant has
let the house, managed it, received remts and profits for more
than twelve years before the suit, there has not been at any time
such an alteration in the state of circumstances as to render the
possession of the house by the defendent adverse to the plaintiffs,
and there is no evidence to show that the house was given to
the defendant as his separate property by agreement.”

On these grounds the decree of the Subordinate Judge was
veversed, and the case remanded for retrial on its merits.

Against this order of remand the defendant appealed to the
High Court.

Shéntdrdm Ndrdyan for the appellant.
M. B. Ohaubal for the respondents.

West, J.:—The Assistant Judge in this case has reversed the
decree of the Subordinate Judge on the point of limitation, and
sent the case back for retrial. The Subordinate Judge found’
that the suit was barred, because, admitting that the property in
dispute was originally joint-family property, yet the defendant
“was in possession, and the plaintiffs did not show any participas
tion of the possession or enjoyment within twelve years. The

Assistant Judge, on the other hand, found it admitted that the

house in dispute had remained undivided at the partition of the
family estate, which took place thirty-five years ago, . Its remain=

®T. L R., 7 Bow,, 207. ® Printed Tudgmenits for 1880; 811, -
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ing undivided, however, would not place it in any category, such 1886,
as fo exclude the operation of article 127, Schedule II of the piycmiwpra
Limitation Act XV of 1877. That article applies equally to a por- N““j"‘w
tion left undivided as to the whole estate, and a twelve years’ ex- ﬁ:}igig
clusion, known fo the excluded sharer, would bind him equally in B
the one case as in the other. What would bax the operation of the
» article in question would be a reserve of a part of the jbint estate
from partition and a possession of that portion conceded to, and
taken by, one of the sharers as the common property of himself
and the other sharers—Dddobd v. Krishna®., In such a case
there would be no exclusion, because the individual holding
would be by a common eonsent, implying, not contradicting, the
joint right. The mere non-division of a particular house or plece
of ground, on the other hand, raises no presumption against him
who holds it undivided, but a presumption in his favour. It is
evident that a partition can be best effected by giving to each co-
parcener distinet portions of the property which each then holds
without further sub-division. Hence, whenonce a partition has
been effected, the Hindu law refuses a further partition, presum-
ing that the portions of the once united estate found in the
possession of the ex-coparceners are the shares allotted to them
in the partifion. Inevery case the person who has been outof
possession for more than twelve years must prove some facts which
will bar the operation of the Limitation Act and of the principles
set forth in Tdtya v. Andji®, Vithoba v, Ndrdyan®, and R
Raghundth Bali v. Rdi Mahdrdj Bali®. There does not appear,
in the present instance, to have been any admission, on the de~
fendant’s pavt, of the house being undivided in the sense of re-
served and held by him in the common right ; and as the Assistant
Judge has fallen into a misconception on this point, we must
reverse his order, and direct him to deal with the cage on its
merits,

It has been urged that in a former suit there was an adjudi-

cation against the plaintiffs and the defendant jointly in favous
of one Ganesh Narsinh, whereby he was decreed a share of

I L. R., 7 Bem., 34 (9 See note (b), inra, page 221,
" (@) See note {a), infra, page 220, @WLR,12L A, 12,
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the property in dispute as a joint-family estate. According to
Rimchandra Bhimdji Nabar v. Abdji Parvashrdm Nabar®, it was
contended this adjudication constituted res judicata amongst
the then defendants that the property was joint estate. It was
certainly held several years ago in The Collector of Sholdpur
v. Ngnd® that a Court ought, in some cases, to determine the
rights of the defendants infer se. On this principle probably were -
founded the observations in Venkiesh v. Ganpaya®. Where an
adjudication between the defendants is necessary to give the
appropriate relief to the plaintiff, there must be such an adjudica-
tion— Cottingham v. Earl of Shrewsbury™®, and in such a ease the
adjudication will be 7es judicata between the defendants as well
as between the plaintiff and defendants. But for this effect to
arise, there must be a conflict of intercsts amongst the defendants
and a judgment defining the real rights and obligations of the
defendants infer se. Without necessity the judgment will not be
res judicata amongst the defendants, nor will it be res judicata
amongst them by mere inference from the fact that they have
collectively been defeated in resisting a claim to a share made
against them as a group. The plaintiffs in this case have not,
therefore, been able in this appeal to sustain the judgment of the
District Court on the ground that the property had already been
adjudged to be joint family estate.

The costs of this appeal are to abide the event.

Decres reversed and case remanded.

(1) Printed Judgments for 1886, p. 15, (8) Printed Judgments. for 1876, p. 110.‘»
() Printed Judgments for 1874, p. 14. (4 3 Hare’s Rep., 627.

Nore(a) :—The following is the judgment of West and Ndndbhai Haridds, JJ.,
in Tdtyd v. Andji veferred to in the above case (see Printed Judgments for 1883,
p. 259) :— ‘

Wrst, J.:—The state of things existing in 1851 was exclusive possession, by the
defendants’ father D4ji, of the family property, with the exception of the house
in which the plaintiff was ordered to receive apartments, and did receive them to
the extent of 15 khans, The original presumption in favour of the joint pogses-
glon of joint-family property was thus supplanted by another and totally different
presumption, and it lay on the plaiutiff to make out that a new state of things
had wubsequently arisen by which he had been re.admitted t0 possession as a
jo'nt owner, or had otherwise obtained o practical recognition of his right in that
character, He has brought forward a considerable body. of oval testimony to
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support his claim ; and if this evidence could be accepted without scrutiny, he
must succeed. But it is loose and vague and defective in particulars in which,
had there been a joint enjoyment, evidence would almost certainly have been
fortheoming. Not a kabuldyat has been produced given to the plaintiff, though
his grand-nephews, the defendants, were infants at their father’s death, noris
there any other documentary evidence to support the claim. Andji went away
for soms years, and appears to have received nothing out of the common property

, during his absence. An extensive business was carried on by his nephew Apiji
in which he sayshe bad a share, yet not a particle of evidence is produced of his
having ever enjoyed a share in that business, Tt seems quite unlikely that he
shounld have remained quiescent while his rights were completely ignored anda
title built up against him. The probabilities being such as we have stated, and
the evidence for the plaintiff being met by a stronger body of evidence proceeding
from better informed witnesses, We think we cannot with safety maintain the
judgment of the Court below, except as to 15 khans of the family house. It is so
far confirmed. As te the rest, it is reversed. The respondent will have to pay, in
each Court, the fees from which he was provisionally exempted as a pauper.

Nortk (b) :(—The following is the judgment of West and Nanabhai Haridés, JJ.,
in Vithobd v. Ndrdyan (see Printed Jndgments for 1883, p. 262), also referred to
in the above case:— '

Wasr, J.:~The plaintiffs sued for part of a field as a portion of joint property
left undivided in a general partition. This partition took place so long ago that
no clear evidence about it is available. What is clear is that the defendants have
had exclusive possession of the whale field in dispute for a time, which gives them,
primd facie, a title by prescription. Now, possession is evidence of title, and ig
primarily exclusive. It is for him who impugns the exclusive title to show that
the possession originated in some way which has preserved his own right; other-
wise we must attribute a legal origin and the usual ineidents to actual, qontinued,
and peaceable enjoyment. It is no proof of property’s being still undivided that
it was once undivided ; otherwige there would be a ground for a general redistri-
bution of all Hindu estates. A counter presumpbion of greater force arises from
long exclusive posseseion, The man who is ont must make out some prmid-facie
title and some agreement or acknowledgment of that title, such that possession
by his adversary is deprived of its ordinary effect through being held on a ]omt
right or on one subordinate to the right set up. No such title and agreement have
been made ont here ; none certainly can arise from another field having, some
years ago, been given by a defendant to a plaintiff,

Referring to Devapa v. Ganpayall), we reverse the order of the District Court,
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and direct that the appeal be recalled and disposed of according to law with

reference to the above observations. The District Court will award costs.

The following is the judgment of West and Néndbh4i Haridds, 37J., in aﬁother

case (Lachirdm v. Umd ; see Printed J udgments for 1883, p. 285) (Second App“]’ .

No. 489 of 1882} bearing npon the same question ;—

(1) Printed Judzments 1or 1877, p. 194,
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WEST, J. :~~When of two persons one is in enjoymeut of property and the other

RAMOHANDRA has no enjoyment or possession, that is, primd, fucie, an exclusion of the latter,
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There may be a contract or other jural relation between the parties which accounts
for the sole possession, and makes it preserve, instead of destroying, the joint
right, but of such a state of things positive evidence is always required, since
otherwise possession continued even for centuries would afford no security to
property. An enjoyment by agreement, even after partition, by one for several
would, of course, satisfy the test, but then there must be evidence of the agree- .
ment to prevent the inference of exclusive possession, In the present case,
there has been exclusive possesgion in fact since 1867 by Tilokchand and his
son. They have had the mortgage deeds and have received the rents, Vishram,
who made the partition, must have known of this exclusion of him from this
part of the once joint property, and, therefore, from the moment of separate sole
enjoyment by Tilokchand, time must be computed for limitation, Hence the
suit as one for a share in the mortgage rights over the property in question
held by the defendants must fail, and not the less 30 because of a foolish or
perverse admission of the widow Magnibai on which, seeing the whole cage, it
would be impossible to ground a decision in favour of the plaintiff. The
plaintiff it appears has separately become a puisme mortgagee of the property
in dispute. In that character he may redeem the prior mortgage ; but his
preseat suit, as one to obtain a share in the mortgage interest held by his
consing, is barred.

We, therefore, reverse the decrees of the Courts below, and reject the claim,
with costs throughout on the plaintiff.

APPELLATE CIVIL.

Before My, Justice West and Mr. Justice Nanddhai Haridds.
SHIVRA'M DINKAR GHA'RPURAY, (0R1GINAL PLAINTIFF), APPHLLANT,

- ». THE SECRETARY OF SBTATE FOR INDIA, (orI¢iNaL DEFENDANT),
RespoNpENT, *

Jurisdiction—8uit against Government for indm lands and wmokdsa amals—
Regulation XXIX of 1827, Sec, 6—Pensions det (X XTI of 1827), Sec. 4—Bom-
boy Revenue Jurisdiction det (X of 1876), Sec. 4— Limitation— A ttachment under
Act X1 of 1852, effect of— A dverse possession— Mokdsa amals, meaning of.

In 1826, A. obtained a decres on a mortgage, awarding him possession and
enjoyment of cextain indm property, conslsting of lands and of cash allowances
annually paid from the Government treasury, called mokdsa amals. A, and his ‘
successors continued in possession down to 1852, when the indm was attached on
“behalf of Government pending an inquiry, under Bombay Act XX of 1852, into
the title of the holders of the indm. The attachment remained in force till 1865,

* *Appeal No, 31 of 1884,



