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almost to a custom, to bring forward unfounded or at least 

unprovable claims for ornaments against her husband’s relatives ; 

but the course she has adopted in compelling the attendance, 

in  Court, of the ladies Ld,lvahu and Shamvahu has determined 

me not to do so. I cannot but th ink that their attendance in 

Court was not really required by the plaintiff in  her own 

interest; and that the process of the Court has been made use- 

of to annoy the defendant through the ladies of his fam ily or 

to annoy the ladies themselves. This is an abuse of the process 

of the Court, and calls for its censure. I am afraid that some 

solicitors are not sufficiently urgent in  impressing upon their 

clients the impropriety of such conduct.

The suitj as regards - tho plaintiffs ornaments, w ill stand dis

missed ; and there w ill be a decree directing the defendant to 

pay to the plaintiff, for her separate maintenance, the sum of 

Rs. 40 per mensem on the first day of each month in  advance 

for the term of her natural life, The first payment to be made 

on the 1st day of Ju ly  proximo The order for costs w ill be as 

stated in m y judgment.

Attorneys for the plaintiff:— Messi's. Tohin and RougJiton.

Attorneys for the defendant:— Messrs. Little, Smith, Frere, 

and Nicholson.

A P P E L L A T E  C IV IL .

1886.
J u ly

Before Mr. Justice West and Mr. Justice SdnithMi Haridds.

B A'M O H AN D R A N A^KA'YAN , (orighnal Dependant), A p p e lla n t , v. 

N A 'R A 'Y A N  M A H A 'D E Y  akd Another, (obio-inal P la in t if fs ) , Res
pondents.*

Limitation Act X T  of 1877, Art. 127~JIindu law—Johit family—Joint eMcdê .:: 
Partition—Portion of estate reserved undivided—Possession of res&rved portion 
hy one member of family—Adverm poamsion—Possession, inference arising fro'm>— 
Burden of proof—Res judicata as between d êndants.
The plaintiffs sued for part of a house os a portion of joint-ffttolly property left 

undivided ou tlie occasion of a general partition which had taken place thirty- 
five yeara before the suit. The defendant had sinca tlien been in Sole ijOssessibn:

; Appeal from order, No. 12 of 1886,
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and enjoyment of the liouse in dispute. The Subordinate Jadge dismissed the suit 
as b a r f b y  limitation, on the ground that the plaiiitiEfa had failed to prove parti
cipation in possession or enjoyment Tvithin twelve years. On appeal, the Assist
ant Judge held that, as no share had been demanded or refused, the defendant’s 
possession was not adverse to the plaintiffs, and as the house m dispute had 
been admittedly reserved from partition, article 127 of the Limitation Act XV  
of 1877 did not apply. He, therefore, reversed the decree of the Subordinate 
Judge, and remanded the case for retrial on the merits. On appeal to the High 

‘ Court,

Held, that the suit waa barred  ̂ The fact that the house in 'queetion had 
admittedly remained undivided, did not prevent the operation of the Limitation 
Aet, and article 127 of Act X V  of 1877 applied. That article applies equally 
to a portion of joint-fattiily property left undivided as to the whole estate, and a 
twelve years’ exclusion, known to the excluded sharer, binds him in the one case 
as in the other. What would bar the operation of the article in question, would 
be a reserve of a part of the joint estate from partition, and a possession of that 
portion conceded to, and taken by, one of the sharers as the common property of 
himself and the other sharers.

2. Possession is evidence of title, and ia plimarily excliisive. It is for hinu 
who impugns this exclusive title, to show that the possession arose in some 'vvay 
which has preserved his own right.

In every case the person who has been out of‘possession for more than twelve 
years must make out aom>i primd-facie title, and some agreement or acknowledg
ment of that title, such that possession is deprived of its ordinary efifect through 
being held on a joint right, or a subordinate right.

3, Where an adjudication between the defenda'ats is necessary to give tho 
appropriate relief to the plaintiff, the adjudication will be ren judicata betw'eeu 
the defendants as well as between the plaintiff and defendants. But fox' this effect 
to arise, there must be a conflict of interests between the defendants and a judg
ment defining the real rights and obligations of the defendants ijiter se. Without 
necessity, a judgnient will not be res judicata atnongat defendants, nor will it ba 
rea jMdicato amongst them by mere inference from the fact that they have been 
collectively defeated in resisting a claim to a share made against them as a group.

This w &s an appeal from  the order of remand made by B. 
Steward, Aeting Assistant Judge of Poona, in Appeal No. 249 of 
1884,

The plaintiffs in  this case sought to recover one-fourth share 

of a house in  Poona, alleging that it  was the jo int ancestral pro

perty of the parties to the suit.

The plaintiffs admitted that^ w ith the exception of the house 

in  dispute and certain indvv land in the Ratnagiri district, .all the 

rest o f the fam ily  property had been divided about th irty years 

before the, institution of tho suit.
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The defendant contended (inter a lia)  that the suit was barred

Ramchandra by  limitation.
1S[Arayan

_ V. The Subordinate Judge, having found that the plaintiffs had

M ahÂ ev, fa îled to prove possession, or participation of the rents and profits, 

of the property in dispute w ithin twelve years before the institu

tion o£ the suit, rejected the claim.

On appeal, the Acting Assistant Judge, following the rulings 

in Hansji Ghhiha v. Yalabh Ghibhâ ^̂  and A'tmdrdm Bdji v. 

Mddavrdu Bd'puji^“\ held that the suit was not barred by  lim ita

tion under article 127, Schedule II of A c t  X V  of 1877. He sa id ; 

“ In this case, no share in  the fam ily property has been claimed and 

refused ; the possession of the house by the defendant has never 

become adverse to the p la in tiff; and though the defendant has 

let the house, managed it, received rents and profits for more 

than twelve years before the suit, there has not been at any time 

such an alteration in  the state of circumstances as to render the 

possession of the house by the def endent adverse to the plaintiffs, 

and there is no evidence to show that the house was given to 

the defendant as his separate property by  agreement."

On these grounds the decree of the Subordinate Judge was 

reversed, and the case remanded for retrial on its merits.

Against this order of remand the defendant appealed to the 

H ig h  Court.

Shdntdrdm Ndrdyan for the appellant.

M. B. Ghaiibal for the respondents.

W e s t , J. ■.— The Assistant Judge in  this case has reversed the 

decree of the Subordinate Judge on the point of limitation, and 

sent the case back for retrial. The Subordinate Judge found 

that the suit was barred, because, admitting that the property in 

dispute was originally joint-fam ily property, yet the defendant 

was in possession, and the plaintiffs did not show any participa* 

tion of the possession or enjoyment w ith in  twelve years. The

• Assistant Judge, on the other hand, found it admitted that the 

house in  dispute had remained undivided at the partition of the 

family estate, which took place thirty-five years ago. / Its remain

^18 T H E  IN D IA N  L A W  R E P O R T S , [V O L . X L

(i) I. li. E., 7 Bom,, 297. (2) Printed Jvjfilguteata for 1880, SII,



ing  undivided, however, would not place it in any category, such 1SS6>

as to exclude the operation of article 127, Schedule II of the R,i.MCHAKi)EA

Lim itation A ct X V  of 1877. That article applies equally to a por- N aratak

tion left undivided as to the •whole estate, and a twelve years’ ex- NlRAYA f̂

elusion, known to the excluded sharer, would bind him  equally in  

the one case as in  the other. "Wliat would bar the operation of the 

‘ article in question would be a reserve of a part of the jo int estate 

from partition and a possession of that portion conceded to, and 

taken by, one of the sharers as the comnion property of himself 

and the other sharers— Dddohd v. Krishna^^\ In  such a case» 

there would be no exclusion, because the individual holding 

would be by a common consent, implying, not contradicting, the 

jo int right. The mere non-division of a particular house or piece 

of ground, on the other hand, raises no presumption against him  

who holds it  undivided, but g, presumption in his favour. It is 

evident that a partition can be best effected by giving to each co

parcener distinct portions of the property which each then holds 

without further sub-division. Hence, when once a partition has 

been effected, the H in du  law refuses a further partition, presum

ing that the portions of the once united estate found in the 

possession of the ex-coparceners are the shares allotted to then; 

in  the partition. In every case the person who has been out of 

possession for more than twelve years must prove some facts which 

w ill bar the operation of the Lim itation A ct and of the principles 

set forth in  Tdtya v. Andji^ \̂ Vithdba v, Ndrdyan^^\ and Bai 

Maghuiidih B a li  v. Bd i Mahdrdj BdlW>, There does not appear, 

in  the present instance, to have been any admission, on the de

fendant’s part, of the house being undivided in  the sense of re

served and held by him  in  the common r ig h t ; and as the Assistant 

Judge has fallen into a misconception on this point, we must 

reverse his order, and direct him to deal ^"ith the ease on its 

merits.

It has been urged that in  a former suit there was an adjudi

cation against the plaintiffs and the defendant jo in tly  in  favour 

of one Ganesh Narsinh, whereby he was decreed a share of

(1) L It. E., 7 Bom., 34. (3) g©e note (6),
#  Sep note page 220, W) L, K.j 1 2 1, A ,, 113,; :
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1886. the property in  dispute as a joint-fam ily estate. According to 

Ramchandra Bhimdji Kahar v. Ahdji Parashrdm Nabar^ \̂ it -vvas 

NArayan contended this adjudication constituted res judicata amongst

NAbAyan the then defendants that the property was jo in t estate. It was 

certainly held several years ago in The Collector of Sholdpvr 

V. Ndnd̂ -̂  that a Court ought, in some cases, to determine the 

rights of the defendants inter se. On this principle prohablj'- were '' 

founded the observations in Venldesh v, Ganpayd^\ Where an 

adjudication between the defendants is necessary to give the 

appropriate relief to the plaintiff, there must be sueh an adjudica

tion—  Cottinghamv. Ea rl of S h r e w and in such a ease the 

adjudication will be res judim ta  between the defendants as well 

as between the plaintiff and defendants. B ut for this effect to 

arise, tliere must be a conflict of interests amongst the defendants 

and a judgment defining the real rights and obligations of the 

defendants inter se. W ithout necessity the judgment w ill not be 

res judicata amongst the defendants, nor w ill it  be res judicata 

amongst them by mere inference from the fact that they have 

collectively been defeated in resisting a claim to a share made 

against them as a group. The plaintiffs in this case have not, 

therefore, been able in this appeal to sustain the judgment of the 

District Court on the ground that the property had already been 

adjudged to be jo int fam ily estate.

The costs of this appeal are to abide the event.

Decree reversed and case remanded.

(1) Printed Judgments foi* 1S86, p. 15. (s) PrifttedJudgmentafor 18*6, p, 110.
(2) Printed Judgments for 1874, p. 14. W 3 Hare’s Kep.., 627.

jroTE(i35)The follo-tring is the judgment o£ West and K'̂ i.niSbhAi Harid^s, JJ., 
in V, referred to in the above case (see Printed Judgnnents for 1883,
p. 259);—

W est, J .:—The state of things existing ia 1851 was exclusive possession, by the 
defendants’ father of the f(imily property, with the exception of the house 
In which the plaintiff waa ordered to receive apartments, and did receive them to 
the extent of 15 khans. The original presumption in favour of the joint pogses- 
aion of joint-family property was tlvus supplanted by another and totally different 
presumptionj and it l^y on the plaintiff to make out that a new state of things 
had subsequently ajisen by which he had been re-admitted to possession as a 
joint oTOer, ox had otherwise obtained a* practical recognition of his right ifi that 
character. He has brought for-ward a considerable body: of oral testimony to
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support hia claim; and if this evidence could be accepted without scrutiny, he 1886.
must succeed. But it is loose and vague and defective in particulars in which, 
had there been a joint enjoyment, evidence would ahnost certainly have been NiaATAfr
forthcoming. Not a IcahulAyat has been produced given to the plaintiff, though 
his gran d-nep liew 3, the defendants, were infants at their father’s death, nor is 
there any other documentary evidence to support the claim. Anilji went away 
for some years, and appears to have received nothing out of the common property 
during his absence. An extensive business was carried on by his nephew ApAji 
in which he aaya he had a share, yet not a particle of evidence is produced of his 
having ever enjoyed a share in that business. It seems quite unlikely that he 
should have remained quiescent while his rights were completely ignored and a 
title built up against him. The probabilities being such as we have stated, and 
the evidence for the plaintiff being met by a stronger body of evidence proceeding 
from better informed witnesses, we think we cannot with safety maintain the 
judgment of the Court below, except as to 15 khans of the family house. It is so 
far confirmed. As to the rest, it is reversed. The respondent will have to pay, in 
each Court, the fees from which he was provisionally exempted as a pauper.

N ote (Z>) ;--The following is the judgment of West and N dn^bhdi Haridds, J J . ,  
in VithohA v. Ndrdyan (aee Printed Judgments for 1883, p. 262), also referred to 
in the above ease:—

W est, J , T h e  plaintiffs sued for part of a field as a portion of joint property 
left undivided in a general partition. This partition took place bo long ago that 
no clear evidence about it is available. What is clear is that the defendants have 
had exclusive possession of the whole field in dispute for a time, which gives them, 
primd facie, a title by prescription. Now, possession is evidence of title, and is 
primarily exclusive. It is for him who impugns the exclusive title to show that 
the possession originated in some way which has preserved hia own right; other
wise we must attribute a legal origin and the usual incidents to actual, con tin u ed , 
a.nd peaceable enjoyment. It is no proof of property’s being still undivided that 
it was once undivided ; otherwise there would be a ground for a general redistri
bution of all Hindu estates. A  counter presuxoption of greater force arises from 
long exclusive possession. The man who is out must make out somepnniH-facie 
title and some agreement or acknowledgment of that title, such that possession 
by his adversary is deprived of its ordinary effect through being held on a joint 
right or on one subordinate to the right set up. No such title and agreement have 
been made out here \ none certainly can arise from another field having, some 
years ago, been given by a defendant to a plaintiff,

Eeferring to Devapa v. OanpayaW, we reverse the order of the District Court, 
and direct that the appeal be recalled and disposed of according to law with 
reference to the above observations. The District Court will award <sost̂

The following is the judgment of West and N&n;Abhdi Kajridis< JJ., in another 
case {LacMrdm. v. Umdj see Printed Judgments for 1883  ̂p. 285) {S^eoni Appeal 
No, 489 of 1882) bearing upon the same questioa ;—

(1> P r in t s  Judgmifflts fo r 1877, p. 1 « .
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W est, J , ;— When o£ two pei*sons one is in enjoyment of property and tlie other 
]li.MCHANDKA UO enjoyment or posseasion, that ia, /ctcte, an exclusion of the latter.

N aKAYAN There may be a contract or other jural relation between the parties -vvhich accounts
for the sole possession, and, makes it preserve, instead of destroying, the joint 
right, but of such a state of things positive evidence is always required, since 
othervrise posseasion continued even for centuries would afford no security to 
pi-operty. An enjoyment by agreement, even after partition, by one for several 
■would, of course, satisfy the test, bnt then there must be evidence of the agree
ment to prevent the inference of exclusive possession. In the present case, 
there has been exclusive possesgion in fact since 1867 byTilokchand and his 
son. They have had the mortgage deeds and have received the rents, Vishrdm, 
who made the partition, must have known of this exclusion of him from thia 
part of the once joint property, and, therefore, from the moment of separate sole 
enjoyment by Tilokchand, time mnat be computed for limitation. Hence the 
suit as one for a share in the mortgage rights over the property in question 
held by the defendants must fail, and not the less so because of a foolish or 
perverse admission of the widow Magnib&,i on wbich, seeing the whole case, it 
would be impossible to ground a decision in favour of the plaintiff. The 
plaintiff it appears has separately become a pnisne mortgagee of the property 
in dispute. In that character he may redeem the prior mortgage ; but his 
present suit, as one to obtain a share in the mortgage interest held by his 
pousins, ia barred.

We, therefore, reverse the decrees of the Courts below, and reject tbe claim, 
with costa throughout on the plaintiff.

A P P E L L A T E  CIVIL.

1886. 
August 17.

Befoi'B Mr. Justice West and Mr. Justice N'dndhhai Ilaridds.

SH IYR A 'M  D IN K A E  G H A 'R P U R A Y, (original Plaintiff), Ateellant, 
V. TH E S E O W A B Y  OF STATE FOE IN D IA , (original Defendant), 
Eesponpent,*

Jurisdiction—Suit against Government for indm lands and moMsa amals—
- Jiegidaiion XXIX  o/1827) Sec. 6~-Pejtsions Act {XXIII of 1827), Sec. i—Bom- 

hmj Meveniie Juritdiction Act (X of 1876^, Sec. 4—Limitation—Attachment tender 
Act XI of 1852, effect of~Admrse 'possmion—Mohdm amah, meaning of.
In 1826, h. obtained a decree ou a mortgage, awarding him possession and 

enjoyment of certain indm property, consisting of lands and of cash, allowances 
annually paid from the Government treasury, called mokdsa amals. A . and his 
jsuccessors continued in possession down to 1652, when the indm was attached on 
behalf of Government pending an inquiry, under Bombay Act X I  of 1852, into, 
the title of tjie holders of the indm. The attachment remained to force till 1865,

^Appeal No. 31 of 1884,


