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Before Mr. Justice ScMt,

‘X'HE A D V O C A T E  G E N E R A L  OP B O M B A Y , a t  I'Hb bei-ation OS' 1886. 
A R B A N  JA C O B  A W A S K A R  and O thers, (P la w tisp ), v. D A V ID  
H A 'IM  D E V A K E B  akd tw o O thess, (Dbfenban'i’s).*

^ eim —Beni-Israelite community hi Boynhaij—Dismissal o f  oncers a f tJie com- 
mimity hy resolutions pc/ ŝed a,i a meeting—Siicli office?'s to he given oppoHwity o f  
defending theniseliies^Domestic tribunal—Jiirisdlctioii o f  Ootirt.

The plaintiffs and de£endants weremem'bera of t]ie Beni-Israelite community 
WorshipJ>iBg at a certain synagogue in Bombay. The administration of the 
synagogue and of the fuada \v?is vested iii a muliddani ot head-man and fouf 
managers, a treastirer, and a crier. The mukddani succeeded to the office by 
family right aftcording to the custom of the community, biit in matters of man
agement he -syas bound to keep within his powers, 'vvhich were co-ordmate with 
those of liis colleagues.

The first defendant Waa the muMdani, the second defendant waa the Kazan.
Or beadle, and the third defeadaiufe "waa the SamOsi or crier. The Erefe defendant 
had succeeded to the office of muMdam as the nearest lineal descendaiit of the 
founder of the synagogue. The second defendant was appointed by the community, 
and it did not appear on wliat terms he held ofiice. The third defendant was 
merely a paid ofScial of a subordinate character.

Disputes arose in the community, which became divided into two parties, to one 
which the three defendants belangedi At a meeting of the community held 

on the 28th October, 1884, which was attended by a majority of the community^ 
resolutions were passed, dismissing all three defendants from office ; and their 
dismissal waa formally communicated to them by aletter dated the 30th Ootober>.
It  did not appear that they had been given any notice that the question df their 
dismissal was to be discussed at the meeting. They had received only the ordin* 
w y  notice that a meeting was to be held. The defendants refused to recognize 
the ailthotity of the resolutions passed at the meeting of the 2Sth October, and 
the plaintiffs, accordingly, filed this suit, prayinf for a declaration that the 
defendaiits did not occupy any official position in the synagogue, and tor the 
recovery of certain property ia tlielr hands.

S d d , that the first defendant had not been duly dismissed. He held ihe office 
o? Mvhddam, not merely at the will of the community, but as long as he duly 
performed the duties of his office. He cpuld not be dismissed without an oppor
tunity of making his defence and explaining his conduct, and he had been given 
no notice "that his conduct and his dismissal were to be discussed at the meeting 
of the 28th October.

Beldf also, that the second defendant had not been duly dismissed. Ko evidence 
was given as to the exact terms on which he held officc j but he was entitled to 
notice, and to an opportunity of defending Hmaelf before disfiaissal, ■

wuoo~ii:" .
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]886, Ecld, as to the third defeUtlant, that he had been duly dismissed. He-was
raerely a subordinate officer, and the managers had the power of dismissing him.

A dvocate A ll the managerSj save the first aud second defendants, concurred in dismissing
G ekerai, of hini, and in doing so they were within their right,

Bombay
V. Where a domestic tribunal has been appointed for the regulation of the affairs

David H Iim   ̂ comraunity, the Court has no juTisdiction to interfere with its decisions if itTj P V A "K" T? T?
acts within the scope of its autliority and in a manner consonant with the ordinary 
principles of justice. .

T h is  suit was filed "by the Advocate General at the relation of 

the managers of the Beni-Israelite com m unity of Samuel Street 

synagogue in  Bombay, The said managers were also plaintiffs 

on behalf of themselves and a ll other members of the com munity 

of worshippers at the said synagogue, w hich was know n as 

the O ld Synagogue. The defendants were members of the same 

com m unity J and were worshippers at the same synagogue. The 

first and second defendants were, respectively, the mukddam or 

head-man and the hazan or beadle of the synagogue. The third  

defendant was the samost or crier.

The p laint stated that the synagogue was established in  A. I>. 

1796, and the worshippers then had the power of appointing per

sons to carry on the management thereof.

In  1871, at the general m eeting of the worshippers, the first 

defendant was appointed mukddam or head-man of the commu

n ity . He, however, managed the affairs in  a manner so displeas

ing to many members of the com m unity that they seceded from  

the synagogue and worshipped elsewhere. B y  the year 1884 the 

seceders had acquired considerable funds and certain valuable 

property used in  the performance of their worship. A t that time 

very few worshippers continued to attend the O ld Synagogue.

In  January, 1884, a reconciliation was effected w ith  the seceders. 

The terms of agreement were reduced to w riting, and agreed to by 

the whole community.

In pursuance of the terms of this agreement, one Sam uel E ilo ji 

Gubbay, who held the funds of the seceders, handed them over to 

iheJamAt of the com m unity; but as managers had hot at that tim e 

been appointed, as provided in  the agreement, he was requested to 

pass a promissory note for the said amount in  the name of the first 

and second defendants as mukddam and manager respectively,
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which he accordingiy did on the 8th March, 1884  ̂and handed the 1886. 

note to tlie first and second defendants. The plaintiffs alleged that ' The 

the said Samuel E ilo ji Guhhay had always been w illing  to ac- q^neral^of 

count according to the terms of the said agreement, and to carry Bomsay- 

out the wishes of the community. David Haim
DEVAKEIt.

In A pril, 1884, four managers were appointed, and the second 

defendant was called upon to hand over to them ahout Rs. 1,400, 

the funds of the said synagogue. The second defendant refused 

to do so, alleging that he held the said funds under the order of 

the first defendant, who had prohibited him  from  so doing.

The p laint also alleged that several sums of money had been 

paid to'the first defendant, to be expended by him  in  behalf of the 

community, but that he had refused to give any account of the 

sam e; also that the defendants had been entrusted w ith  the keep

ing of certain furniture, books, and articles used in  worship, &c., 

but that they had refused to allow the same to be used by the 

jpaembers of the com munity, and had retained possession thereof.

The p lain t alleged vaiiaus other acts of m isconduct on the 

part of the defendants, and stated that on the 28th October, 1884, 

a general m eeting of the community was held, w hich was attend

ed by about three hundi-ed out of a total number of four hundred 

members. The meeting unanim ously resolved that the three 

defendants should be dismissed from  the official positions w hich  

they respectively held in  the community, and that proceedings 

should be taken to recover from  them the said moneys, furniture, 

books, &c.

The defendants refused to recognize the said resolutions, or to 

obey the wishes of the community, or to hand over the said pro

perty. The plaintiffs, accordingly, filed the present suit, and 

prayed (a) that it  m ight be declared that the defendants did not 

occupy any official position in  the said synagogue, or in  regard to 

the woi'ship or management thereof; (5) that the defendants should 

be ordered to deliver up the aforesaid money and other property;

(cj for an injunction and receiver ; [d) that a scheme m ight be 

framed for the protection and manag;ement of the property ot\ the 

'syn£»g'og«,e, .&c., &c. .
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The defendants put in  a w ritten statement, denying the alle- 

T he gations o f the plaint. A t the hearing', issues were raised as toA.3̂ V0CATE #

GiwERAi or whether the defendants had been properly dismissed from  their 

BoM̂ Biky offices, and as to whether the meeting held on the 28th October,

David H aim 1884, had power to dismiss the first defendant— whether the said 
Dkvaker. .

meeting had been duly held, and as to the right of the plaintiffs 

to recover the aforesaid property from  the defendants.

Latham (Advocate General) w ith Macpherson and Telang for 

the plaintiffs.

Lang and Bhairijavdn for the defendants.

The follow ing authorities were referred to :— Baja valad 

Shivapa v. Krishnabhat̂ '̂ '̂  \ Cooper v. G o r d o ; HopJeinson v. 

Marquis of 'Exeter

August 20. S c o t t , J . ;— It is much to be regretted that such a 

case as this should be brought into Court. It affords a m elancholy 

instance of the ruinous, extent to which strong personal and party  

feeling may be carried. B u t I have nothing to do w ith these con

siderations. It is m y sole duty to decide according to the legal 

rights of the parties.

The suit is instituted b y  the Advocate General at tbe relation  

of the managers appearing for themselves and the com m unity of 

worshippers of the Beni-Israel synagogue situated in  Samuel. 

Street, Bombay, against three other members of the same com

m unity. The p la in tiff asks (a) for a declaration that the three 

defendants do not respectively occupy the position of mukdclam 
or head-man, hamn or beadle, and samost or crier, of the syna

gogue ; (2) for a discovery and account of a ll moneys and notes, 

furniture, ornaments, and books in  their hands; (8) for an injunc

tion restraining them from  a ll interference w ith  the worship and 

management; (4) for a receiver; (6) for an account, by  the first 

defendant, of Rs. 260; and (6) for the delivery of possession o f the 

synagogue premises by the th ird  defendant. The com m unity, which 

dnly counts about four hundred male adults, has been in  India for 

many hundreds of years, and has retained its belief, its teuets, 

and its customs intact in  spite of its isolation amongst the

0>I. L. E.,3Bom.,232. (2) L. R., 8 Eq., 240.
(3) L, R„ 5 Eq., 63.
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lions of followers of other creeds. Dow n to the close of the last 3886.

century they had no regular place of worship. B u t in  1796, one T h e

Samuel Ezekiel, a prom inent member of the Beni-Israel commu- genebalot

nity, provided the funds both for the site and for the build ing of Bombay

a  synagogue. Th is synagogue met the requirements o f the com- Davix) HAim 

m unity down to 1860, when it  was pulled down to make room  

•for a larger and more commodious bu ild ing on the same site*

This second house of w orship is the one actually in  use, and its  

cost was met partly  b y  mortgages and partly  out o f the funds 

w hich had gradually accumulated by the paym ent o f ceremonial 

and other fees by the whole community. A  tablet was put up on 

the w all of the present bu ild ing to the honour of the founder of 

the original synagogue, w ith an inscription that runs as fo llow s:—

“ The synagogue was bu ilt by Samuel Ezekiel Devaker, com

mandant, 6th  Battalion, 1796, which being too sm all was enlarged 

and rebuilt at the expense of the Beni-Israel com m unity on the 

24th M arch. I860.”

The adm inistration of the synagogue and the funds appears to 

have been t ill recently as fo llow s:— Samuel Ezekiel, the founder, 

was mukddam or head-man of the synagogue during his life.

B ut although he was thus recognised as the head of the com

m unity, he was not by any means the sole adm inistrator of its 

affairs. There were also four managers, a treasurer, and a crier, 

who took part in  the adm inistration. Since the founder’s death, 

the head-manship has remained in  his fam ily  through the stock 

of his adopted son. B u t there have been two cases o f removal 

from  office fo r misconduct. In the first instance, one Ezekiel 

Abraham  was substituted, and, in the second instance, the pre 

sent first defendant, D av id  H^im, the great-grandson and nearest 

liv in g  representative of the founder, received the office. This 

was in  1872, and D a v id  seems to have held the post for some 

years w ithout opposition. B u t Ezekiel came back into  office 

for a time as David's coadjutor. In  1877-78, disputes arose, and 

became so acrimonious, that after squabbles in  the Police Court, 

an abortive attem pt at a reconciliation, and an award which 

neither dealt conclusively w ith  the head-man’s rights, nor was 

bihding bn the whole com m unity, a schism o f the com m unity'
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1886, took place, and a large party under the lead of the treasurer.

The Samuel E lijah , opened another prayer hall. It seems to me

toEEAL™!' course to take when differences are irreconci-

Bombay lahle in these congregations. Harm ony is only possible if  the

P a v id H im  m inority y ie ld  to the m ajority; and if  it  refuses to submit, it

Dbvakee, better for the m inority to recede and form  another har

monious congregation than to continue as contentious and re

cusant members of a congregation, w hich must, in  consequence, 

be disturbed by passions that ought not to exist among persons 

meeting together for divine worship.

Meanwhile, D avid  in  1878 left Bombay, and became faujddr 

at Janjira, where he remained several years, going from  thence 

to A libfig  as head constable. He returned to Bom bay in  1883, 

and took over the ofEce of head-man from  the second defendant, 

the chief manager, to whom he had delegated the duties. B ut 

D avid  did not remain in  Bombay. H e went to Poona to study 

for the law, where in  due time he was adm itted to practice as 

a pleader. In 1883, negotiations were opened between the two 

parties w ith  a view  to a reconciliation, w hich was effected, and 

a deed was signed by m any representatives of both sides on the 

28th January, 1884. The terms of th is deed are im portant. 

Ifirst, as regards the funds of the two sections, they were to 

be amalgamated, and after deducting Es. 500 for current expen

ses they were to be invested in  Governm ent notes purchased in  

the names of four managers— two from  each side. D avid  H aim  

was “ to hold the office of mukddam hereditarily. Th is honour 

of his is always to be continued to him  hereditarily.” The other 

im portant provisions are that the managers of both sections 

are to remain in  office, and there are to be two treasurers also. 

Things went smoothly at first, and in  M arch, 1884, a ll the crowns 

and other paraphernalia held by the secessionists were brought 

back to the O ld Synagogue in  solemn procession, and received 

w ith gi’eat pomp. A n  address was read to the first defendant 

in  the synagogue by a leading secessionist, w hich recognised his 

hereditary position and the debt of gratitude due to his fam ily. 

Th is address has since, however, been repudiated as sprung 

upon the meeting w ithout notice, and as a m atter of fact it  . was
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not subsequently signed hy those who had attended. From  this 1886.

point, discord seems to have sprung up again. The four man- th e

agers ordered by the deed Were appointed; but although the 

treasurer of the secessionist party was quite ready to pay over Bombay 

what funds he had, the second defendant refused to perform  his D avio Haim  

part. H e assigned, as the reason of refusal, the orders of the first 

•defendant. As a m atter of fact, the money was never paid in  

the manner prescribed, but was given subsequently to the first 

defendant, who applied it  in  support o f a suit brought by his 

party against the secessionist treasurer for an account. Coinci

dent w ith th is first breach of the reconciliation deed, there arose 

a dispute as to the mode in  w hich the use of the ceremonial pots 

and pans was given to the com m unity. Previously they had 

been in  the charge of the crier, who let them out on a receipt 

being given to him  by the applicant. B u t in  M ay, 1884?, the first 

defendant interfered w ith  this usage, and forbade their being 

let, save on a receipt being given for them in  his name instead of 

the name of the crier. The object of this change was avowedly 

to prevent pots being carried off by a seceding party, as had pre

viously happened. A t this same time, the first defendant circu

lated a draft trust deed for approval (exhibit O), in  w hich he 

form ulated a claim , as mukddam, to control future expenditure in  

a manner that was inconsistent w ith the rights of the treasiarers 

and the managers, to whom such financial control had been--en

trusted by the reconciliation deed. Somewhat earlier than this, 

in  1884, Rs. 250 had been entrusted to D avid  to obtain cotmsel’g 

opinion for the com m unity, and his persistent refusal to produce 

the opinion was an additional cause of dispute. The discord was 

further aggravated by other acts, such as the posting of a set of 

rules on the synagogue w ithout previous consultation w ith the 

managers.

Things went on uncom fortably t ill October, when they at 

last came to a chmax, as in  summonses and counter-summonses 

in  the Police Court. The malcontents^ headed by the treasurer 

of the form er secessionists, then summoned a m eeting of the 

panch for the 26th October, 1884. They sent the criers round; 

bat it  is adm itted th at no special notice was given of the par- 

ticTilar business that wais to done. iJ'he notices sent'

VOL. XL] BOMBAY SERIES. 191



1886, out in  tlie  morning, and the meeting was held in  the evening^ 

There is a conflict of evidence as to whether the first defendant 

GbkIkal^f summoned in  the m orning or only in  the evening j but> at any 

Bombay yate, it is clear that he had no notice of what was to be done, and 

D avid ’hAim protested against the hurry as irregular. The resolutions passed 

Devaker. meeting (exhibit 8) show that a special messenger

was sent to him  from  the meeting, asking him  to come w ith the- 

books; that he replied that he was engaged, and had left the keys 

at Poona. The account goes on to show that three persons then 

complained of the police proceedings taken against them by David  

H^im, and it was resolved to call a meeting of the community 

on the 28th, and to summon D avid H dim  to come and account 

for the Rsv 250 entrusted to him, in  order that he should obtain 

counsel’s opinion. The panch thus, on their own admissionj 

only ordered D avid  to have notice that the Rs* 250 were to be 

discussed on the 28th at the meeting of the community. The 

com m unity was summoned on the 2Vth for the 28th, but it  does 

not appear that any notice was given of the special business 

to be transacted. It is quite clear that the defendants had only 

the ordinary notice that there was to be a meeting of the jamdt. 

It was, however, contended that the defendants must have known 

what was going to be done, because the crier attached to their 

party was at the panch meeting, and must have told his chief a ll 

that happened. Even adm itting that was so, the plaintiffs’ case 

would not be improved, as it  appears from  the resolutions (exhibit 

S) of the first meeting that the dismissal of the defendants was not 

then resolved upon, nor even discussed. I must conclude, from  

these facts, that the first defendant and also the other defendants 

had no previous notice that their dismissal was to be discussed 

at this meeting of the 28th instant. D avid  tried to prevent the 

meeting by closing the doors of the synagogue; but the meeting 

took place, a m ajority of the whole com m unity attended it, all 

three defendants were dismissed, and the dismissal was form ally 

communicated by law yer’s letter on the 30th dctober. There is 

nothing in  the evidence w hich conclusively shows any knowledges 

on the part of the defendants, of the fact of the dismissal before 

that date. They on their side had also taken action. On the 

m orniiig of the 27th October, they summoned a meeting of t M
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eoraiimnity, w ithout going through the usual prelim inary of a 

p a n o h  meeting, and notified, as the object o£ the meeting, the 

question of the reconciliation deed. A t the meeting itself, which 

was attended hy a m inority of the whole com m unity, they de

clared the deed void, excommunicated the treasurer and his 

followers, and pronounced the meeting summoned b y  that party  

l̂ or the 28tli to be illegal. It was not proved that these resolutions 

W6re confirmed at any subsequent meeting. From  that tim e forth  

the two parties have definitely parted company, and the treasurer's 

factions have had possession of the synagogue ever since.

A t the hearing, before the defendants’ case was reached, I 

ordered a m eeting of the whole com m unity to be held under the 

superintendence of an officer of the Court. I d id so, because the 

defendants’ counsel was prepared w ith evidence that the signatures 

at the meeting of the 28th October had been im properly obtained, 

and I thought the tim e of the Court would be saved if  a regularly 

convened meeting voted on the question whether the com m unity 

wished to retain the first defendant as their miika.ddm, w ith  the 

powers he claimed for him self, or w ith the powers of a manager, 

or w ith m erely honorific functions. Three hundred and seventy 

members attended and rejected a ll these proposals either unan

im ously or by a very large m ajority. B u t I held the m eeting only 

for the purpose of saving unnecessary evidence, and I did no 

intend to regard it  as conclusive of the questions raised in  tĥ  

case. I s till intended to try  the case on the facts as they wer< 

at the tim e of the institution of the suit. It would, I  th ink, b< 

u nfa ir to attach conclusive weight to a vote taken pendente liti 

when one faction is in  possession of the synagogue ; when botl 

are at‘ the fever heat of party agitation; and when discussior 

o f charges and defence of conduct was impossible.

I w ill now discuss the cas§; in  itsjegal aspect-^dealing, first, witli 

D avid  Haim , the muhddam, or head-man of the com m unity and 

synagogue. I had, at first, some doubt whether this Court had 

jurisdiction to hear this suit, and whether it  -did not come w ithin  

the analogy of that class of cases where the Courts^ in  accordance 

T!?ith section 21 of Eeg. II ,; 1,82 7, have refused to interfere w ith 

the Autonom y of a caste. S i^  lh is  com munity is not a caste; and 

' : , » l 4 0 0 - 2  "

The  
Advocate 
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Bomjbat 
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Davtd Haim 
Devaker.

ISSfi.



1886. not only are honorific distinctions at stake, but also a share in

Thk the management o£ an endowment, and the right to an office of

iniportance and authority. I th ink  in  such cases the Court has 

B o m b a y  jurisdiction. This synagogue m ust clearly be considered an

D a v id  H a im  endowment w ith  a founder. No doubt, the original endowment

has been largely augmented by fees and donations. B u t when 

endowments have been so increased, the gifts are held to be to 

the institution, and the endowment stands— BammantJia Panddrci 

V. Sellappa Chetti A s regards its constitutionj in  cases where 

no rules have been form ally prescribed, the intention of the 

founder must be gathered from  the traditional practice, and the 

succession is determined by usage—“Greedharee Doss v. Nundo^ 

hissore Doss Mohivnt The custom in the present case has 

certainly been to keep the head-manship in  the founder’s fam ily, 

and the succession has passed by fam ily  right, and not by elec

tion. Th is was adm itted by the plaintiffs^ own evidence. B u t 

the head-man has never held an autocratic position. The founder 

him self vested the management in  several hands, and not in  

him self alone. Th is jo in t adm inistration was, no doubfc, devised 

as a check and a safeguard, and any act on the part of the head

man altering this constitution would be invalid— Vurmdh 

Valia  V. Bavi Vurmah Muthai^\

The position of head-man, then, was this. H e  succeeded by 

fam ily righ t as the nearest lineal descendant of the founder, but 

at the same tim e he was bound, in  matters of management, to 

keep w ithin  his powers, w hich were only co-ordinate w ith those 

of his colleagues. Then comes the question— the crux of the 

case.-— W hat course could the com m unity adopt in  case the head

man exceeded his powers ? This com m unity is a private and 

voluntary religious society resting upon a consensual basis. The 

law relating to such societies is to be found in  Long v. Bishop 

of 0ape Town and Brown v. Owe of Montreal and may be 

summarized as follows :— The members m ay make rules for 

themselves, and may constitute a tribunal to enforce the rules, 

and the decision of that tribunal is b ind ing  when it  has acted'

(11 I. L, R . ,2  MacL, 175. (») 4 Ind. A p., 76.
(2) 11 Moore’s IncT. Ap., at p. 427. ( )̂ 1 Moore’s P. 0 . N. S., at p. 4^1.::

(6) Jj. R ., 6 P . 0 . at p. 208.
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wifcliin the scope of its authority and in a manner consonant
with the general principles of justice. See, also, Inderwkh v. The

Snell W. Again, in Sopkinson v. Marquis o f Exeter it is laid
down. “ when the decision of a domestic tribunal has been arrived Bombay
at bond fide, the Court has no jurisdiction to interfere/’’ David HaeseDevassr.̂

Now, in the ‘present easê  the community has established the 
*panch and jamdt as its domestic tribunal for the regulation of its 
internal aifairs, and sufficient power is entrusted to the managers 
for the transaction of ordinary business, but in all important 
matters the will of the whole community is ascertained. This 
tribunal has met; no irregularity as to the manner of convening 
it can be suggested with regari to the meeting held by my 
orders, and it has decided that David H^im is no longer fit to 
exercise the functions of muhddam. Has this Court jurisdiction 
to interfere in order to uphold this decision ? On the authorities 
cited, if the domestic tribunal has acted in a manner consonant 
with the ordinary principles of justice, this Court has no such 
jurisdiction, but the proceedings must have been conducted with 
fairness, and that is the question next to be examined. It is 
clear, on the evidence, that David Hdim was given no previous 
notice that his conduct and bis dismissal were to be discussed at 
the meeting which dismissed him from office. That was an 
omission I thought the Court ought not to rectify in the middle 
of the ease, as it would have been impossible to ensure David 
Hdim a fair hearing. Was he not entitled to such notice ? Could 
lie be dismissed by a surprise, behind his back, without any 
opportunity of making his defence, and explaining his conduct to 
bis fellow-congregationalists ? In two recent cases of dismissal 
of a member from a club— Fisher r. Keane BXiA Xabouohere v.
Marl o f Wharndiffe <^>~it was laid down by Jessel, M.R., that a 
member of any voluntary society is entitled by tbe ordinary 
principles of justice, when charged with offences warranting 
expulsion, to fair and adequate notice and to an opportunity of 
meeting the accusations brought against him. The principle has 
also been applied in the case of a vicar whose benefice bad been

(1) 2 Mac. & G., 216, (3) L. E., 11 Ch. Div,, 3S5,
5 Etj., 63. (̂ ) :i2  E „  13 Ch.
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1888. sequestered b y  a bishop (Bonaker v. Evans and in  the ease 

The o£ a Baptist m inister dismissed by his com m unity (Dean v .

Bennett when Lo rd  Hatherley, L .O ., confirmed James, V .O ., 

Bombay said/' if  a meeting was smnmoned for the purpose of bringing

David Haim charges, those charges ought to have been communicated before 

Dbvakeb. meeting was called, so that he m ight have an opportunity

of know ing what he was to meet.” See, also, Queen v. Sadlers •- 

Co. where a man had been made a member of the governing 

body of a London Corporation, and dismissed w ithout notice. 

The case is specially in  point, as the holder o£ the office in  question 

received no pay, and the office was only valuable as making the 

bearer eligible for posts w here. he w ould have a share in  the 

management of the funds. Lord  W  estbury then sa id : ‘̂‘ As he  

was legally adm itted to the office w ithout fraud, he could, not be 

legally removed from  it  w ithout being heard in  h is defence. In  

Comyn^’s Digest, T itle  Mandamus, D . 4, i f  is la id  down that 

the return to a mandamus for restoration to an office is not 

good if  it  does not show that the party was summoned or 

heard on the matters objected against him . See, also, Osgood 

sr. Nelson The only authority I can. find on the other side 

is the Queen v . Governors of Darlington School where a 

schoolmaster was dismissed w ithout notice or hearing. B u t the 

decision turned on the point that the master only held his office 

ad libitum. That cannot be said in  the present case. Even on 

the evidence of his adversaries, the post was held b y  D avid  Hi£im, 

not m erely at the w ill o f the com m unity, but as long as he duly 

performed the duties. It was argued that, by the custom of the 

community, special notice was not necessary as a condition preced

ent to dismissal. There have been two previous dismissals, and 

special notice was not proved in  either case. B u t the acquiescence 

of the two persons then dismissed does not establish any custom, 

especially one in  derogation o f an elementary principle of justice. 

Moreover, at the tim e of those dismissals, the whole community 

was in  harmony, whereas the present dismissal was effected in  the 

midst of strife and schism,when every precaution ought to have

a) 16Q. B ., 162. (3) 10 H , L. Cases, 404
(2) L. R ., 6 Ch. Ap,, 490. W  5 II. L. at p. 636.

(&) 6 Q. B ., 682.
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been taken to obtain the true opinion of tbe congregation after 3886.

hearing both sides. O n  the one hand, t h e  choice of the first de- T h e

fendant was not irrevocable, and the com m unity ought not to be

forced to accept a head-man against their w ill who has exceeded Bombay

his powers. On the other hand, he was entitled to be heard before David Haim
 ̂ • -Ti Devakeh.

lie was dismissed. To use the words o£ Lord H atherley in  JDean

V. Bennett̂ '̂ ), “  the course taken here was u tterly  inconsistent ' 

w ith any notion of justice or propriety.” I am of opinion, there

fore, that the m axim  of cmdi altercmipartem is applicable to the 

case, and as it  has been violated, I am bound to hold that D avid  

H aim  has not yet been du ly dismissed.

The second defendant stands in  somewhat different relations to 

the com munity. H e  claim s no fam ily  righ t to h is office. H e  

was appointed by the com m unity. He was once either dismissed 

from  his office, or he resigned in  anticipation of dismissal. H e  

had no vested right in  his office. B u t his dismissal, if  it  took 

place, may have been after notice. N o evidence was offered on 

that point, or as to the exact terms on w hich he held his office; and 

in  the absence of such proof I  th ink  it more in  accordance w ith  

fairness and natural equity to hold that he too was entitled to 

notice, and an opportunity of defending him self before dismissal.

The th ird  defendant stood in  an entirely different position. H e  

was m erely a paid official of a subordinate character, and in  his 

case I th ink the managers had the power of dismissal. A ll the 

managers, save the first and second defendants, concurred in  

dismissing him , and I th in k  they were w ithin  their right in  doing 

so. H e must, therefore,, be declared dismissed, and must give up 

possession of the premises he occupies in  the synagogue. TTi.c! 

right, at the most, would extend to a claim for a m onth’s wages in  

lieu  of notice i f  the dism issal was not justified by misconduct.

B y  the decision I  have fe lt bound to come to, I  do not mean in  

any way to compel the com m unity to accept officers whom they 

are unw illing to acknowledge. They have the power— on m y 

reading of the law  and m y conclusion on the facts as to the posi

tion of the defendants— to get rid  of both of them through the 

agency of their domestic tribunal, when it has acted in  a manner 

conisonant w ith the general principles of justice. B u i : I

(X) Lk R . ,0  Ch. Ap,, 490.
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1886. fendants have not been given an opportun ity o£ defending them-

selves, and they are entitled to such an opportunity. I f any 

^vocATE voluntary society, such as this com m unity, seeks the aid of the

B o m b a y  Court to enrorce its decisions, it  must first prove that it has pro-

B avid 'hA im  ceeded in  conform ity w ith the ordinary principles of justice.

Dkyakkr. Sueh proof has not been given in  th is case, and I m ust refuse the

relief sought. A t  the same time I do not feel called upon to show, 

any favour to the defendants. The conduct of the first defendant 

has been, in  m y opinion, blam eworthy ; and the second defendant 

m ust share the blame, as he has follow ed the lead of the first. 

In  the refusal to bring in  the money as agreed, on the restriction 

placed upon the use of the pots, in  the posting of rules, in  the 

closing of the synagogue, and in  his action generally, I th in k  the 

first defendant sought to usurp powers w hich belonged to the 

whole body of managers. In m y duty to m aintain the general 

principles of justice, I  cannot grant the prayer of the plaintiffs. 

B ut the costs are in  ray discretion, and I feel justified in  ordering 

the defendants to pay their own. The p laintiffs are entitled 

to the paym ent of any special costs caused by the defence of the 

th ird  defendant.

Attorneys for the p la in tiffs ‘.— Messrs. Payne, Qilhert, and 
Bay dm.

Attorneys for the defendants:— Hessrs. ThdJcurdds, Dharams% 

and Binshd,
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