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INSOLVENCY JURISDICTION.
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Befove My, Justice Bayley.

1888, IN PR DEWCURN JEWRA'J ayp HEERJEE DEWCURN,
Ji anuary 11, (INSOLVENTS).
PN

e Tysoluency—Indian Insolvent det (Stat. 11 and 12 Vie., C. 21)— Expunging nomes
of creditors fiom schedule—Official Assignee @ trustee jfor creditors admiited
in sehedule,

The applicant was a creditor of the insolvents, who filed their schedule in
Bombay in July, 1868. The schedule contained the names of twenty-six credit-
ors, twenty of whom were residents in Kardchi and six in Multin. The debts
amounted, in the aggregate, to Rs. 51,819-13-0, and were all admitted, some of
them being of trifling sums, The applicanb was the largest creditor on the
schedule, his debt amounting to Rs. 27,500, The insolvents obtained their per-
sonal discharge in March, 1869. Since the date of the insolvency one dividend
had been declared, viv a dividend of one per cent., in 1870. Only one creditor
had applied for and received that dividend. On the 15th July, 1886, the applic-
ant for the first time applied for a dividend on his claim, He was then,
after so long a time, unable to adduce any proof in his ownpossession, in snpport
of his claim, but was ultimately allowed by the Official Assignee to prove
his elaim from the insolvent’s books. Having thus proved his claim against the
estate, the applicant obtained a rule on the 5th October, 1887, calling on the other
creditors of the insolvents to show cause why they should not come in and
prove their claims, or, in default, why their names should not be expunged from
the inzolvents’ schedule.

Held, discharging the rule, that the Court had no power to expunge the name
of a creditor where no frand was proved or alleged in regard to their claims.

The Official Assignee holds the assets of an insolvent as a trustee for all the
creditors admitted on the insolvent’s schedule, whether or not they have actually
proved. their claims. )

RULE obtnined by Kdloordim Mahdnandrim, a creditor of the
insolvents, on the 5th October, 1887, calling upon each and all of
the ereditors of the said insolvents to appear and show cause
‘¢ why they should not come in and prove their claims against the
said insolvents, and, in default of such appearance, to prove
their elaims as aforesaid, why the names of such creditors as

 aforesaid should not be expunged from the <aid insolvents’
schedule,”

The Court ordéred that notice of this rule should be served on
all the creditors of the insolvents.
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The insolvents filed their petition on the 27th Februaxy, 1868,
under the Indian Insolvent Act (Stat. 11 and 12 Vie, ¢, 21,) and
on the 22nd July, 1868, they filed their schedule. They obtained
their discharge on the 15th March, 1869.

Trom the schedule it appeared that the number of creditors
on the estate was twenty-six, all of whom werve residents of
Multdn and Kardchi; that the aggregate amount of admitted
debts due by the insolvents to the creditors was Rs, 51,819-13-0.

"The Official Assignee filed an affidavit, in which he stated that
a dividend of four per cent. on the said sum of Rs. 51,819-13.0
had been declared in the year 1870, but that since that time only
one creditor had applied for and received the dividend. He
further stated that the applicant Kdloordm Mahdnandedm, who
was the largest creditor on the estate, applied, for the first time
on the 15th July, 1886, for payment of the dividend on his claim
of BRs. 27,500; that he was unable, after so long a time, to
adduce any proofs in his own possession in support of his claim,
but that ultimately he had becn allowed to prove his elaim from
the insolvents’ books of account which were in the office of the
Official Assignee, '

After having thus proved his claim, the applicant Kdloordm V

Mshdanandram obtained the rule above set forth om the 5th
October, 1887.

Notices of the rule were duly sent by registered post addressed
to the creditors whose names appeared in the schedule. The
Official Assignee in his affidavit stated that only seven of such
creditors had actually received and signed acknowledgments of

the receipt of such notice, These creditors, however, had taken
no further steps in the matter.

There was no proof that the other creditors had reeeived the
notice. Two of the seven creditors had written to the Clerk of
the Court stating that they could not go to Bombay or instruct
counsel, because of the expense, and requested that the Courb
would admit their claim, and send them the dividend due.

Lang appeared for the applicant in support of the rule.

Fuverarity appeared for the Official Assignee.
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There was no appearance for any of the other creditors.

Inverarity for the Official Assignee showed cause :—As repre-
senting the absent creditors the Official Assignee submits thab
the Court has no power to do what is asked for by this rule,
There is no section in the Indian Insolvent Act (Stat. 11 and
12 Vie,, ¢, 21,) which enables the Court to expunge the names of
ereditors from the schedule in such a case as this, or to make
such an order as is asked for. Section 38 of the Act enables
objections to the schedule to be made in cases where creditors
have been omitted from it. Section LXI® is the only section
under which, in other cases, objection can be taken to the sched-
ule, and under this section and under Rule 36 such objection

(1) Section LXT :—And be it enacted, that whenever it shall appear to the court,
either by the accounts of any assignee or assignees, or otherwise, to be probable
that o dividend may be beneficially made amongst the creditors, it shall be law-
ful for the court to appoint a day for the purpose of making a dividend, and to
cause notice thereof to be given in such manner as it shall direct ; and on the
day appointed the assignee or assignees shall deliver in, upon oath or solemn
affirmation, as the case may be, a true statement in writing of all money received
by him or by them respectively, and when, and on what account, and how, the
same have been employed ; and the court shall examine such statement, and cont-
pave the receipts with the payments, and shall ascertain what balances, if any, have
been from time to time in the hands of such assignee or assignees respectively ;
and on the said day all parties interested shall be heard, and all objections to the
schedule of the insolvent, and to the accounts or conduct of the assignee or
assignees ; and any claims of any creditors which shall not have been previously
determined shall be heard and determined either by such court immediately, or
on areference to the examiner or other officer of the court ; and it shall be lawful
for the court to examine the insolvent, the assignees, and any witnesses, either

‘on-oath or affirmation, and either at that time to declare a dividend, and to

direct that the same shall be paid by the assignee or assignees, or to postponc

suel declaration or direction of the same until a further hearing, and to make

such order as shall be just.

d
() Rule 36 :~—Whenever it shall appear to the Official Assignee, that a dividel

-muy bo beneficially made amongst the creditors, he shall apprize the Court ; or if
it shall appear to any ereditor or Insolvent, such party shail be at liberty to state.

the same to the Court by motion or petition, and the Court, if it shall be of opinion
that a dividend may e beneficially made, will appoint a day for the further
heaving of such application, and direct that notice shall be given tmce in the
Government Guzette, in the English and one Native language, of such “further
hearing for the purpose of making a dividend, and of the day fixed for the same,
such day not being less than eight days from the second publication of such
notice ; and upon such further hearing, the Insolvent or the Assignce, and any
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can only be taken at the time a dividend is declared, One
dividend has been declared on this estate ; but that was so long
ago as 1870, and no objection to the schedule was taken then
or has been since until now. The applicant cannot object to the
schedule now,

All the creditors in the schedule are interested in the estate.
Their debts are admitted by the insolvents, who have inserted
them in their schedule. Upon those debts the Court has
declated a dividend. It has thus by its order recognised them
as ereditors on the estate, and the Official Assignee has become
a trustee of that dividend for them. Tt is true that only one
creditor, besides the applicant, has claimed payment of the divid-
end, but the others have not by non-claim lost their right.
The dividend is so small that it is not worth while as yet for
them to go to the expense of claiming it. The applicant him-
- self did not elaim his dividend until 1886. He is the lavgest
creditor, on the schedule, claiming Rs. 27,500, and yet he has

delayed for sixteen years. The others are creditors for very

small sums, and they will probably apply by and bye. But the
applicant as soon as he has himself found it worth while to apply
takes out this rule to force them to come in at once, or be exclud-
ed altogether. He hopes thusto get alarger share. Thereisno
doubt they are creditors. The applicant does not suggest that
their debts are fictitious or frandulent. Under these circum-
stances the admission in the schedule, coupled with the order of
the Court declaring a dividend upon them, is sufficient to estab-
lish their claim as creditors. They must be taken to have
proved their claims: see also section 44. What right has the

cyeditor of suchInsolvent or Insolvents, may attend the Court, and be heard by
himself or counsel, and the Assignee shall produce, for the inspection of the Court,
the 'several statements required by the 41st section of the Act of 11 Vie,, ¢, 21,
and all objections to the schedule of the Insolvent, and to the accounts or conduct
of the Assignee, and any claims of creditors, which shall not have been pre-
viously determined, shall be then heard and determined, either by the Court
immediately, or upon a reference to the examiner; and the Court will either
declave a dividend, and direct the same to be paid by the Assignee, or will post-
pone such declarabion and direction until a further hearing, and will make such
order in the matter as $o the Courk shall seem fit,
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applicant, who docs nob allege that these debts are fetitious or
fraudulent, to call upon them to give further proof? The onus
is now on him (if he objects) to establish his objection. Rule
390 shows that the fact of no elaim having been made to the
dividends does not destroy our right to them, or entitle a cledltor
to ask that they shall be paid over to him.

[BavLEY, J.:—That rule has been abrogated, and has not been
acted on for ten years. |

Tt was in force in 1870, when the dividend was declared, and
even though not now in foree it shows that unclaimed dividends
are o trust in the hands of the Official Assignee for the creditors
on the schedule. Except those creditors are objected to at the
proper time, as provided by section 41 of the Act and Rule 36,
or their debts are shown to be fictitious or fraudulent, their claim
stands good. A claim cannot be expunged—Axrchibold on Bank-
ruptey, p. 206. Statutory authority to expunge a claim is
necessary. There is such in England : see Stat. 12 and 13 Vie.,
¢. 106, see. 178, bub there is none in India.

Lang, for the applicant, in support of the rule :~The
argument on behalf of the Official Assignee does not distinguish
between a claim made and a claim proved. I admit that the
Official Assignee is 2 trustee of the dividends which have
been declared. But he is a trustee only for those creditors who

() Rule 39:—The Official Assignee shall, on the expiration of six calendar
months from the declaration of a dividend, file in Court an account, upon oath, of
Byery dividend then in his hands unclaimed, specifying the names of all creditors
to whom such unclaimed dividenda are due, as well as the amount of the debt
due to cach such creditor, and shall publish the same in such numbersof the
Gazetle as shall be first and second successively printed next after such six months;
and if any such dividend shall have remained unclaimed for the space of twelve
calendar months next following such declaration, every such unclaimed dividend

~ shall be invested in Government securities, which securities shall be deposited

with the Sub-treasurer to the credit of the matter of the insolvent estate in which
it shall have been declared, accompanied with a memorandum or account speci-
fying each creditor’s name to whom each such unclaimed dividend belongs :
Provided always, that out of the amount of such unclaimed dividend, accounts
g0 filed and published as- aforesaid, the Assignee or Assignees shall deduct the
cost and charges of preparing and advertising such account, and that out of the
account so to be paid in and eredited, he or they ahall further deduct the costs
and charges of preparing such memorandum or subsequent account,
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have proved their claims in the mode provided by the statute

and the rules: see Rule 16®. The mere entry of the debt

in the schedule is not enough. TUntil the required formal
proof is given, the alleged creditor has no rights, and can-
not be recognised. The claim does not become a debt until
proved. Until duly proved, as required by the rules, no
dividend would be paid on any claim. The applicant was
obliged to prove his claim under Rule 16. It was only to cred-
itors who had proved their claims, and thus made them “ debts ”
that Rule 80 applied. It is suggested that the order declaring
a dividend was a recognition of the claims of the creditors in
the schedule equivalens$ to proof of their claim. But that is not
go. The order merely declared that a dividend at a certain rate
was payable on the total amount of debts shown in the schedule ;
but that dividend only became due and claimable on such debts
as should be duly proved under the rules, and until this was done
the Official Assignee would not pay it. My client has duly proved
his claim : and he is entitled to ask the Court to give the other
claimants a reasonable time to prove their claims, and if they will
not, then to strike out their claims altogether. Statubory power
is not required for this. The Act could not be worked otherwise:
see Archbold on Bankruptcy, p. 195, as to the practice in
England, and see Stat. 12 and 13 Vie, ¢, 136, sec. 164, and see
also Robson on Bankruptey, pp. 874, 875. An order, similar to
that we now ask, was made by this Court in the case of Kessow-
rdm Bapurdm, an insolvent, on the 20th March, 1878, and in the
case of Ciandds Nirrondds on the 13th January, 1886. Counsel
referred to Wild v. Banning®.

Crur. ade, vult,

25th January, 1888. BAYLEY, J.:—In this case arule was
obtained, on the 1st October, 1887, by Kaloordm Mahdnandrdm,

(1) Rule 16:— Every person who shall make claim npon the estate of any
Insolvent shall file the same with the Clerk of the Court, and sueh claim shall
be verified by affidavit or solemn affirmation, if the creditor be a person whose
solemn affirmation may by law be received in lieu of an affidavit; and no creditor

shall be heard in the matter of such insolvency until he shall have so filed-

* such claim and affidavit,or solemn affirmation as aforesaid,
() L, R, 2 Eq., 577,
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ane of the ereditors of the insolvents, calling upon the other
ereditors to appear and show cause why they should not come
in and prove their claims against the insolvents, and in defaulf
of such appearance why the names of such ereditors should not
be expunged from the insolvents’ schedule.

The petition of the two ingolvents was filed so long ago as
Fehruary, 1868, and in July of that year they filed their schedule
as required by the Statute. From the schedule it appears that
the creditors are twenty-six in number, twenty of whom are
residents in Kardchi and six in Multdn, and that the debts of the
insolvents (all of which are admitted, but some of which are of
very trifling sums), amount in the aggregate to Rs. 51,819-13.
The insolvents obtained their personal discharge on the 15th
Mareh, 1869,

It appears that since the date of the insolvency only one
dividend has been declaved, iz, a dividend of four per cent. in
the year 1870 ; but only one creditor for Rs. 1,500 applied for
and received this dividend.

On the 15th July, 1886, the present applicant, who is the largest
creditor on the insolvents’ estate, for the first time applied for the
payment of o dividend on his elaim. With reference to this
npplication the Official Assignee in his affidavit says i

¢« That one Kdloordm Mahdnandrdm, who lately traded in the
name of Dhunirdm Bujdji, a creditor on the estate of the said
insolvents, applied to me for the first time on the 15th day of
July, 1886, for the payment of a dividend on his claim against
the estate of the said insolvents, bub he was unable after so long
a time to adduce any proof in his own possession in support of
his said claim. Some correspondence then passed between the
atborneys of the said Kaloordm Mahdnandrdm on the one hand
and myself on the other on the subject of the said proof, and
ultimately I allowed the said Kédloordm Mahdnandrdm to prove
his elaim from the books of account of the said insolvents which
are still in my possession.”

Having thus proved his claim against the estate, the appli-

cant, Kéloordm Mahdnandrém, on the 5th October, 1887, took oub
the present vule, the substance of which I have already stated,
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‘When granting this rule I ordered that notice of it should be
served on all the creditors. It appears, however, that only seven
of them have acknowledged the receipt of the notice.

Rule 16 of the Insolvency Rules provides as follows i—

« Every person who shall make claim upon the estate of any

insolvent shall file the same with the Clerk of the Court, and .

such claim shall be verified by affidavit or solemn affirmation, if
the creditor be a person whose solemn affirmation may by law be
received in lieu of an affidavit ; and no creditor shall be heard in

the matter of such insolvency until he shall have so filed such

claim and affidavit, or solemn affirmation as aforesaid.”

None of the creditors, except two, of whom one is the present
applicant, have as yet complied with this rule; and the object of
the present application is to compel them to do so; or in default
to expunge their names from the list of creditors.

There are, then, two questions to be considered, #1z., (1} whether
~ this Court has power to make the order asked for, and (2) if
it has the power, whether under the circumstances such an order
ought to be made.

Now a point was raised during the argument in this matter
as to the position of the Official Assignee. He is admittedly a
trustee of the property in his hands, but it was contended on
the one hand that he was a trustee only for such of the creditors
as have proved their claims as required by the rules of this
Court ; and on the other that he is a trustee for all the ereditors
admitted on the insolvents’ schedule. I think the latter view
is the correct one. In the case of In e General Rolling Stock
Company®, Mellish, L. J,, says that in cases “ where the assets
of a debtor are to be divided amongst his creditors, whether in
bankruptey or insolvency or under a trust for creditors, or under
a decree of the Court of Chancery, in an administration suit, the
rule is that every body who had a subsisting claim at the time
of the adjudication, the insolvency, or the administration decrees,
as the case may be, is entitled to participate in the assets, and
that the Statute of Limitations does nobt run against this claim,

(L. B., 7 Ch, Ap., at pp, 649, 650,
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lut, as long as assets remain unadministered he is ab liberty to
come in and prove his elaiin, not disturbing any former dividend.”
1t is clear, then, that in this case all the creditors in the schedule
are beneficially interested in the assets held by the Official
Assignee, and that he holds as a trustee for them all. It is true
that in two cases cited by Mr. Lang from the records of this
Court I ordered certain claims to be struck out of the schedules
filed by insolvents; bub in those cases there were affidavits not
contradicted, on which it was sworn that the claims in question
were fraudulent; while in the present case the claims are
admitted by the insolvents, and there is no suggestion by the
applicant of fraud in connection with them, and we must, there-
fore, assume that they are just and valid claims against the
estate. All Civil Courts have power to relieve against fraud
(Kerr on Fraud, pp. 3 and 4, 2nd ed.), but the question that arises
here is as to the power of the Court where there is no fraud,
and it is clear that the cases which have been referred to are not
in point.
" 'The question, then, is, has this Court power to expunge the
names of creditors from the schedule of an insolvent where no
fraud is proved or even alleged with regard to their claims ?
There is no doubt that the Courts in England have the power
to expunge claims under certain circumstances. But this power
has been expressly conferred upon them by statute : see Statute
6 Geo, IV,c 16, sec. 60; Stat. 12 and 13 Vie, c. 106, sec. 183;
Stat. 24 and 25 Vie,, c. 134, sec. 155 ; Stat. 46 and 47 Vie, e. 52,
sec. 39 ; and Rules 23 and 24 of Schedule 2. Tt thus appears that
the Courts have been authorized to exercise this power since the
year 1825, Prior to that year, however, the Courts had no such
power. In the case of Hx parte Graham®, which was decided by
Lord Eldon in 1813, it was held that ¢ Commissioners eannot
expunge & proof. Aslong as it remains upon the proceedings
it must be considered as a debt.” So Archbold says : “ Before
the 6th Geo. IV, c. 16, the Commissioners could not expunge a
proof without the consent of the parties, the only remedy was
by petition to the Lord Chancellor. Under this clause {he is

() 1 Rose, p, 456,
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alluding to section 183 of 12 and 13 Vic, ¢. 106,) the Court may
expunge the petitioning creditor’s debt, but the Court has anthor-
ity by this section only where the objection is that the whole or
part of the debt proved is not justly due from the bankrupt.,'®

It may be said, however, that the debts of the ereditors in the
schedule in this case are at present merely claims. They have not
as yet been proved. A claim is one thing, a proof isanother, and

all claims must be proved. From the case of B parte Dobson®it -

would appear, however, that the Court in England had no power
to expunge a claim. That case was decided in 1834, at which time
Stat. 6 Geo. IV, ¢. 16, was in force, which statute, as I have al-
ready said, expressly gave the Courts power to expunge in certain
cases. Sir George Rose (at p. 668) is reported to have pointedly
made the distinction between proof and claim. He said: © The
petitioner has not proved, only claimed. He has a right to
" prove;” and in his judgment (see p. 670) the Chief Judge said:
“ Nor can the other part of the prayeras to expunging the claim
he granted.” Sir John Cross (at p. 671) said: Then they ask
that the claim may be expunged, to which the respondents ohject
that the Court have no jurisdiction to expunge a claim. I am not
prepared to go that length ; but it is not necessary here to decide
that point.” I notice that the marginal note on page 670 is to
the effect that * a mere claim cannot be expunged.”

The first Indian Insolvency Act was Stat. 9 Geo.IV,ec. 73,
which was passed in 1828, It is remarkable that this statute
does not give the Indian Courts the power to expunge which,
as I have pointed out, had been conferred upon the Courts
in England only three years before by Stat, 6 Geo. IV, c¢. 16,
sec. 60. The Insolvent Act now in force, (Stat. 11 and 12 Vie,,
¢. 21,) passed in 1848, appears to have been based, to a greab
extent, upon the Stat. 9 Geo. IV,c. 73. Section 55 of the latter
Act, I notice, is almost zerbatim the same as section 44 of our
present Act. Butthere is not in our present Act, any more than
in the former Act, any provision whatever authorising this Court
to expunge & claim or a debt from a schedule. How, then, can
I hold that this Court has power to do what it is asked to do in

(1) Archbold's Bankvaptey (11th ed.), p. 204 3 1 Mon, & Ayr., 666.
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this case ? Whether the omission to give this power to the Indian

Courts was due to the existence of Act XXVII of 1841, is a point -
on which I offer no opinion. It has been suggested, I believe,

that that Act is no longer in force. It is clear that the Govern-

ment of India is not of that opinion, for in the volume for 1887
of the « Unrepealed Acts”, recently published, I find this Act
included.

I hold that I have no power to expunge the names of any of
the ereditors in this schedule, and I discharge the rule. '

Rule discharged.
Attorneys for the applicant :—Messrs, Payne, Gilbert, and
Saydni.

Attorneys for the Official Assignee :—Messrs, Craigie, Lynch,
and Owen.

APPELLATE CIVIL.
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Before My, Justice West and Mr. Justice Birdwood.

VISHNU CHINTAMA'N, (oRIGINAL DEFENDANT), APPLICANT, v. BA'LAJI
81N RA'GHUJI, (ORIGINAL PLAINTIFF), OPPONENT.*

AMortgage—Clause of conditional sale in morigage—Suit by mortgagee for declaration
of title—Decree ordering delivery of property to mortgagee in defuult of payment
of morfgage—d;:bt by mortgagors within one montl— Defavli of payntent by mort-
gagors—Effect of such default—Mortgaged property taken by morigagee in exvecu-
tion of such decree 0t as mortgagee but absolutely—Subsequent suit for redemp-
tion darred—Res judicate—Limitation dct XV of 1877, Sched. II, Art. 134—

" Landlord and tenant— Tenant denying landlord’s title—Right of lundlord to evicl,

In 1863 BAl4ji and Gyanu mortgaged certain land to one Gopil under a
mortgage-deed, which provided that, if the mortgage-debt was not paid at the
stipulated time, the land should hecome the absolute property of Gop4l, the mort-
gageo.

In 1871 Gopal filed an ejectment suit against Balaji and Gyanu and one Hari,
alleging that he had become owner of the land by operation of the above clause, .
and that Le had subsequently let it to Hari, who now in collusion with the other
two defendants, (the mortgagors), denied his title. The ejectment suit was subse-
quently converted into one for a declavation of Gopil’s #itle as owner as against’

* Application, No. 80 of 188¢.



