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Before Mr. Justice Barley.

m s. m  BE DEWCTJEN JEW EA'J ajtd H E E E JE E  DEWCURN,
January 11, (Insolveijts).
------- ----------- Jjisohency—IniUan Insolvent Act {Stat. II and 12 Vic., C. 21)~Expim{fing names

of creditors from schedide— Official Assignee a trustee for crediiora admitted 
in scJi&hdc,

The applicant was a creditor of tlie insolvents, who filed their schedule in 
Bombay in July, 186S. The schedule contained the names of twenty-six credit­
ors, twenty of whom were residents in Karachi and six in Multdn. The debts 
amounted, in the aggregate, to Es. 51,819-13-0, and were all admitted, some of 
them being of trifling sums, The applicant was the largest creditor on the 
schedule, his debt araounting to Es, 27,i500. The insolvents obtained their per­
sonal discharge in March, 1869. Since the date of the insolvency one dividend 
had been declared, rh. a dividend of one per cent., in 1870. Only one creditor 
had applied for and received that dividend. On tho 15th July, 18S6, the applic­
ant for the first time applied for a dividend on his claim. He was thea, 
after so long a time, iinable to adduce any proof in his own possession, in support 
of his claim, but was ultimately allowed by the Official Assignee to prove 
liis claim from the insolvent’s books. Having thus proved his claim against the 
estate, tho applicant obtained a rule on the 5th October, 1887, calling on the other 
creditors of tho insolvents to show cause why they should not come in and 
prove their claims, or, in default, why their names should not be expunged from 
the insolvents’ schedule.

Held, discharging the rule, that the Court had no power to expunge the name 
of a creditor where no fraud was jjroved or alleged in regard to their claims.

The Official Assignee Iiolds the assets of an insolvent as a trustee for all the 
creditors admitted on the insolvent’s schedule, whether or not they have actually 
proved their claims.

R u le  obtained by Kaloor^m Mabdnandrdm, a creditor of the 
iaBolvents, on the Sth October, 1887, calling upon each and all of 
the creditors of the said insolvents to appear and show cause 
‘ i why they should not come in and prove'their claims against the 
said insolvents, and, in default of such appearance, to prove 
their claims as aforesaid, why the names of such creditors 
aforesaid should not be expunged from the ■said insolvents’ 
schedule.”

The Oourt ordered that notice of this rule should be served on 
all the creditors of the insolvents.
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The insolvents filed their petition on the 27th February, 18G8, 
under the Indian Insolvent Act (Stat. 11 and 12 Yic., c, 21,) and 
on the 22nd July, 1868, they filed their schedule. They obtained 
their discharge on the 15th March, 1869.

From the schedule it appeared that the number of creditors 
on the estate was twenty-six, all of whom were residents of 
Multan and Karachi; that the aggregate amount of admitted 
debts due by the insolvents to the creditors was Es. 51,819-13-0.

■ The Official Assignee filed au affidavit, in which he stated that 
a dividend of four per cent on the said sum of Rs. 51,819-13-0 
had been declared in the year 1870, but that since that time only 
one creditor had applied for and received the dividend. He 
further stated that the applicant Kalooram Mahanandr^m, who 
was the largest creditor on the estate, applied, for the first time 
on the loth July, 1886, for payment of the dividend on his claim 
of Es. 27,500; that he was unable, after so long a time, to 
adduce any proofs in his own possession in support of his claim, 
but that ultimately he had been allowed to prove his claim from 
the insolvents’ books of account which were in the office of the 
Official Assignee.

After having thus proved his claim, the applicant Kalooram 
Mahdnandram obtained the rule above set forth on the 5th 
October, 1887.

Notices of the rule were duly sent by registered post addressed 
to the creditors whose names appeared in the schedule. The 
Official Assignee in his affidavit stated that only seven of such 
creditors had actually received and signed acknowledgments of 
the receipt of such notice. These creditors, however, had taken 
no further steps in the matter.

There was no proof that the other creditors had received the 
notice. Two of the seven creditors had written to the Clerk of 
the Court stating that they could not go to Bombay or instruct 
counsel, because of the expense, and requested that the Court 
would admit their claim, and send them tho dividend due.

Lang appeared for the applicant in support of the rule.

Inverm'ity appeared for the Official Assignee.
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Tliere was no appearance for any o£ the other creditors. 
Inmmriiij for the Official Assignee showed cause :—As repre­

senting the absent creditors the Official Assignee submits that 
the Court has no power to do what is asked for by this rule. 
There is uo section in the Indian Insolvent Act (Stat. 11 and 
12 Vic., c. 21;) which enables the Court to expunge the names of 
creditors from the schedule in such a case as this, or to make 
such an order as is asked for. Section 38 of the Act enables 
objections to the schedule to be made in cases where creditors 
have been omitted from it. Section is the only section
under which, in other cases, objection can be taken to the sched­
ule, and under this section and under Eule 36̂ *̂  ̂ such objection

(1) Section L X I A n d  be it enacted, that ivhenever it shall appear to the eoiii’t, 
either by the accounts of any assignee or assignees, or otherwise, to be probable 
that a dividend may be beneficially made amongst the creditors, it shall be law­
ful for the court to appoint a day for the purpose of making a dividend, and to 
cause notice thereof to be given in such manner as it shall direct; and on the 
day appointed the assignee or assignees shall deliver in, upon oath or solemn 
affinnation, as the case may be, a true statement in writhig of all money received 
by him or by them respectively, aud when, find ou what account, and how, the 
same have been employed; and the court shall examine sucli statement, and com­
pare the receipts with the payments, and shall ascertain w'hat balances, if any, have 
been from time to time in the hands of such assignee or assignees respectively ; 
and on the said day all parties interested shall be heard, and all objections to the 
schedule of the insolvent, and to the accounts or conduct of the assignee or 
assignees; and auy claims of any creditors which shall not have been previously 
determined shall Ije heard and determined either by such court immediately, or 
on a reference to the examiner or other officer of the court and it shall be lawful 
for the court to examine the insolvent, the assignees, and any witnesses, either 
on oath or affirmation, and either at that time to declare a dividend, and to 
direct that the same shall be paid by the assignee or assignees, or to postpone 
such declaration or direction of the same iintil a fu rth er hearing, and to make 
such order as .shall be iust.

. . d
{‘’) Eule 36:—Whenever it shall appear to the Official Assignee, that a divid®̂ ^

• may be beneficially made amongst the creditors, he shall apprize the Court; or if 
it shall appear to any creditor or Insolvent, such party shall be at liberty to state, 
the same to the Court by motion or petition, and the Court, if it shall be of opinion 
that a dividend may be beneficially made, will appoint a day for the further 
hearing of such application, and direct that notice shall be given twice, in the 
Gove.rnment Qazetk\ in the English and one Native language, of such further 
hearing for the purpose of making a dividend, and of the day fixed for the same, 
such day not being less than eight days from the second publication of such 
noticc; and upon such further hearing, the Insolvent or the Asaignee, and any
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can only be taken at the time a dividend is declared. One 
dividend has been declared on this estate; but that was so long 
ago as 1870, and no objection to the schedule was taken then 
or has been since until now. The applicant cannot object to the 
schedule now.

All the creditors in the schedule are interested in the estate. 
Their debts are admitted by the insolvents, who have inserted 
them in their schedule. Upon those debts the Court has 
declafed a dividend. It has thus by its order recognised them 
as creditors on the estate, and the Official Assignee has become 
a trustee o£ that dividend for them. It is true that only one 
creditor, besides the applicant, has claimed payment of the divid­
end, but the others have not by non-claim lost their right. 
The dividend is so small that it is not worth while as yet for 
them to go to the expense of claiming it. The applicant him­
self did not claim his dividend until 1886. He is the largest 
creditor, on the schedule, claiming Es. 27,500, aud yet he has 
delayed for sixteen years. The others are creditors for very 
small sums, and they will probably apply by and bye. But the 
applicant as soon as he has himself found it worth while to apply 
takes out this rule to force them to come in at once, or he exclud­
ed altogether. He hopes thus to get a larger share. There is no 
doubt they are creditors. The applicant does not suggest that 
their debts are fictitious or fraudulent. Under these circum­
stances the admission in the schedule, coupled with the order of 
the Court declaring a dividend upon them, is sufficient to estab­
lish their claim as creditors. They must be taken to have 
proved their claims; see also section 44. What right has the

creditor of such Insolvent or Insolvents) may attend tke Court, and be heard by 
himself or counsel, and the Assignee shall produce, for the inspection of the Court, 
the several statements required by the 41st section of the Act of 11 Vic., c. 21, 
and all objections to the schedule of the Insolvent, and to the accounts or conduct 
of the Assignee, and any claims of creditors, which shall not have been pre­
viously determined, shall be then heard and determined, either by the Court 
immediately, or upon a reference to the examiner; and the Court -ffill either 
declare a dividend, and direct the same to be paid by the Assignee, or mil post­
pone such declaration and direction until a further hearing, and will make sncU 
order iu the matter as to the Court shall seem fit,

1888.
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applicant, who does not allege that these debts are fictitious or 
fraudulent; to call upon them to give further proof ? The onus 
is now on him (if he objects) to establish his objection. Rule 
39(1) shows that the fact of no claim having been made to the 
dividends does not destroy our right to them, or entitle a creditor 
to ask that they shall be paid over to him.

[ B a y l e y ,  J .:— That rule has been abrogated, and has not been 
acted on for ten years. ]

It was in force in 1870, when the dividend was declared, and 
even though not now in force it shows that unclaimed dividends 
are a trust iu the hands of the Official Assignee for the creditors 
on the schedule. Except those creditors are objected to at the 
proper time, as provided by section 41 of the Act and Rule 36, 
or their debts are shown to be fictitious or fraudulent, their claim 
stands good. A claim cannot be expunged— Archibold on Bank­
ruptcy, p. 206. Statutory authority to expunge a claim is 
necessary. There is such in England : see Stat. 12 and 13 Vic., 
c. 106, sec. 178, but there is none in India.

Lm g, for the applicant, in support of the rule :— The 
argument on behalf of the Official Assignee does not distinguish 
between a claim made and a claim proved. I admit that the 
Official Assignee is a trustee of the dividends which have 
been declared. But he is a trustee only for those creditors who

(1) Eule 39;—The Official Assignee shall, on the expiration o£ sis calendar 
months from the declaration of a dividend, file in Court an account, upon oath, of 
•̂ very dividend then in his hands unclaimed, specifying the names of all ci’editors 
to whom such unclaimed dividends are due, as well as the amount of the debt 
due to each such creditor, and shall publish the same in such numbers of the 
Qazette as shall be first and second successively printed next after sach six months; 
and if any such, dividend shall have remained unclaimed for the space of twelve 
calendar months next following such declaration, every such unclaimed dividend 
shall be invested in Government securities, which securities shall be deposited 
with the Sut-treasurer to the credit of the matter of the insolvent estate in which 
it shall have been declared, accompanied with a memorandum or account speci­
fying each creditor’s name to whom each such unclaimed dividend belongs i 
Provided always, that out of the amount of such iinclaimed dividend, accounts 
so filed and published as aforeaaid, the Assignee or Assignees shall deduct the 
cost and charges of preparing and advertising such account, and that out of the 
account so to be paid in and credited, he or they shall further deduct the costs 
md charges of preparing aucli memorandum or subsequent account,
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have proved their claims ia the mode provided by the statute 
and the rules; see Eiile The mere entry of the debt
in the schedule is not enough. Until the recj_uired formal 
proof is given, the alleged creditor has no rights, and can­
not be recognised. The claim does not become a debt until 
proved. Until duly proved, as required by the rules, no 
dividend would bo paid on any claim. The applicant was 
obliged to prove his claim under Rule 10. It was only to cred­
itors who had proved their claims, and thus made them “ debts ” 
that Rule 39 applied. It is suggested that the order declaring 
a dividend was a recognition of the claims of the creditors in 
the schedule equivalent to proof of their claim. But that is not 
so. The order merely declared that a dividend at a certain rate 
was payable on the total amount of debts shown in the schedule ; 
but that dividend only became due and claimable on such debts 
as should be duly proved imder the rules, and until this was done 
the Official Assignee would not pay it. My client has duly proved 
his claim : and he is entitled to ask the Court to give the other 
claimants a reasonable time to prove their claims, and if they will 
not, then to strike out their claims altogether. Statutory power 
is not required for this. The Act could not be worked otherwise: 
see Archbold on Bankruptcy, p. 195, as to the practice in 
England, and see Stat. 12 and 13 Vic., c. 136, sec. 164, and see 
also Robson on Bankruptcy, pp. 374, 375. An order, similar to 
that we now ask, was made by this Court in the case of Kessow- 
Tcim Btipurdm, an insolvent, on the 20th March, 1878, and in the 
ease of Gdndds Ndrrondds on the 13th January, 1886. Counsel 
referred to Wild  v. Banning^̂'̂ .

Cur. adv. vuU,
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25th January, ISSS. B a y l e y ,  J .:— In this ease a rule was 
obtained, on the 1st October, 1887, by Kaloordrn Mahanandr^m,

(1) Rule 1 6 Every person who shall make claim lapon the estate of any 
Insolvent shall file the same with the Clerk of the Court, and such claim shall 
be verified by affidavit or solemn affirmation, if the creditor be a i>erson whose 
solemn affirmation may by law be received in lieu of an affidavit; and no creditor 
shall be heard in the matter of such insolvency until he shall ĥ rVe so filed 
such claim and affidavit,'or solemn affirmation as aforesaid.

(2) L. R., 2 Eq., 577.
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one of the ereditors of the insolvents  ̂ calling upon the other 
creditors to appear and sIiotv cause why thej  ̂ should not come 
in and prove their claims against the insolvents, and in default 
of such appearance why the names of such creditors should not 
be expunged from the insolvents’ schedule.

The petition of the two insolvents was filed so long ago as 
February, 1868  ̂and in July of that year they filed their schedule 
as required by the Statute. From the schedule it appears that 
the creditors are twenty-six in number, twenty of whom are 
residents in Karachi and six in Multan, and that the debts of the 
insolvents (all of which are admitted, but some of which are of 
very trifling sums), amount in the aggregate to Rs. 51,819-13. 
The insolvents obtained their personal discharge on the 15th 
March, 1869.

It appears that since the date of the insolvency only one 
dividend has been declared, vk., a dividend of four per cent, in 
the year 1870; but only one creditor for Es. 1,500 applied for 
and received this dividend.

On the 15th July, 1886, the present applicant, who is the largest 
creditor on the insolvents’ estate, for the first time applied for the 
payment of a dividend, on his claim. W ith reference to this 
application the Official Assignee in his affidavit says :—

“ That one K^Ioor^m Mah^nandram, who lately traded in the 
name of Dhuniram Bujaji, a creditor on the estate of the said 
insolvents, applied to me for the first time on the 15th day of 
July, 1886, for the payment of a dividend on his claim against 
the estate of the said insolvents, but he was unable after so lono-o
a time to adduce any proof in his own possession in support of 
liis said claim. Some correspondence then passed between the 
attorneys of the said Kalooram Mahanandram on the one hand 
and myself on the other on the subject of the said proof, and 
ultimately I  allowed the said Kdloordm Mahanandram to prove 
his claim from the books of account of the said insolvents which 
are still in my possession.”

Having thus proved his claim against the estate, the appli­
cant, K^loordm Mahanandram, on the 5th October, 1887, took out 
the present rule, the substance of which I have already stated.

THE INDIAN LAW REPORTS. [VOL. XIL
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When granting this rule I ordered that notice of it should be 
served on all the creditors. It appears, however, that only seven 
of them have acknowledged the receipt of the notice.

Rule 16 of the Insolvency Buies provides as follows

Every person who shall make claim upon the estate of any 
insolvent shall file the same with the Clerk of the Court, and 
such claim shall be verified by affidavit or solemn affirmation, if 
the creditor be a person whose solemn affirmation may by law be 
received in lieu of an affidavit ; and no creditor shall be heard in 
the matter of such insolvency until he shall have so filed such 
elaim and affidavit, or solemn affirmation as aforesaid

None of the creditors, except two, of whom one is the present 
applicant, have as yet complied with this rule j and the object of 
the present application is to compel them to do so, or in default 
to expunge their names from the list of creditors.

There are, then, two questions to be considered, viz., (1} whether 
this Court has power to make the order asked for, and (2) if 
it has the power, whether under the circumstances such an order 
ought to be made.

Now a point was raised during the argument in this matter 
as to the position of the Official Assignee. He is admittedly a 
trustee of the property in his hands, but it was contended on 
the one hand that he was a trustee only for such of the creditors 
as have proved their claims as required by the rules of this 
Court; and on the other that he is a trustee for all the creditors 
admitted on the insolvents’ schedule. I  think the latter view 
is the correct one. In the case of In re General Bolling Stoeh 
Oom^any^^\ Mellish, L. J., says that in eases “  where the assets 
of a debtor are to be divided amongst his creditors, whether in 
bankruptcy or insolvency or under a trust for creditors, or under 
a deeree of the Court of Chancery, in an administration suit, the 
rule is that every body who had a subsisting claim at the time 
of the adjudication, the insolvency, or the administration decrees, 
as the case may be, is entitled to participate in the assets, and 
that the Statute of Limitations does not run against this claim.
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(i)L. E ., 7 Ch. Ap., at pp, 649,650.
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] lut, as long as assets remain imadministered lie is at liberty to 
come ill and prove his claim, not disturbing any former dividend.” 
It is clear, tlieiij that in this case all the creditors in the schedule 
are beneficially interested iu the assets held by the Official 
Assignee, and that he holds as a trustee for them all. It is true 
that in two cases cited by Mr. Lang from the records of this 
Court I ordered certain claims to be struck out of the schedules 
filed by insolvents ; but in those cases there were affidavits not 
contradicted, on which it was sworn that the claims in question 
were fraudulent; while in the present case the claims are 
admitted by the insolvents, and there is no suggestion by the 
applicant of fraud in connection with them  ̂and we must, there­
fore, assume that they are just and valid claims against the 
estate. All Civil Courts have power to relieve against fraud 
(Kerr on Fraud, pp. 3 and 4>, 2nd ed.), but the question that arises 
here is as to the power of the Court where there is no fraud, 
and it is clear that the cases which have been referred to are not 
in point.

■ The question, then, is, has this Court power to expunge the 
names of creditors from the schedule of an insolvent where no 
fraud is proved or even alleged with regard to their claims ?

There is no doubt that the Courts in England have the power 
to expunge claims under certain circumstances. But this power 
has been expressly conferred upon them by statute : see Statute 
6 Geo. IV, c. 16, sec. 60; Stat. 12 and 13 Vic., c. 106, see. 183; 
Stat. 24 and 25 Vic., c. 134, sec. 155 ; Stat. 46 and 47 Vic., c. 52, 
see. 39 j and Eules 23 and 24 of Schedule 2. It thus appears that 
the Courts have been authorized to exercise this power since the 
year 1825. Prior to that year, however, the Courts had no such 
power. In the ease of Bx parte Graham '̂̂ \ which was decided by 
Lord Eldon in 1813, it was held that Commissioners cannot 
expunge a proof. As long as it remains upon the proceedings 
it must be considered as a debt,” So Archbold says : “ Before 
the 6th Geo. IV, c. 16, the Commissioners could not expunge a 
proof without the consent of the parties, the only remedy was 
by petition to the Lord Chancellor. Under this clause (he is

a) 1 Eose, p. 456.
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alluding to section 183 of 12 and 13 Vic., e, 106,) the Court may 
expunge the petitioning creditor’s deht, hut the Court has author­
ity hy this section only where the ohjection is that the whole or 
part of the deht proved is not justly due from the hanhrupt.”^̂)

It may be said, however, that the debts of the creditors in the 
schedule in this case are at present merely claims. They have not 
as yet been proved. A  claim is one thing, a proof is another, and 
all claims must be proved. From the case of E x parte Dohson^-’̂ it 
would appear, however, that the Court in England had no power 
to expunge a claim. That case was decided in 1834, at which time 
Stat. 6 Geo. IV , c. 16, was in force, which statute, as I have al­
ready said, expres'sly gave the Courts power to expunge in certain 
cases. Sir George Rose (at p. 668) is reported to have pointedly 
made the distinction between proof and claim. He said: “ The 
petitioner has not proved, only claimed. He has a right to 
prove and in his judgment (see p, 670) the Chief Judge said: 
“  Nor can the other part of the prayer as to expunging the claim 
be granted.'’ Sir John Cross (at p. 671) said : Then they ask
that the claim may be expunged, to which the respondents object 
that the Court have no jurisdiction to expunge a claim. I am not 
prepared to go that length; but it is not necessary here to decide 
that point.” I  notice that the marginal note on page 670 is to 
the effect that “ a mere claim cannot be expunged.'’

The first Indian Insolvency Act was Stat. 9 Geo. IV, c. 73, 
which was passed in 1828. It is remarkable that this statute 
does not give the Indian Courts the power to expunge v̂■hich, 
as I have pointed out, had been conferred upon the Courts 
in England only three years before by Stat. 6 Geo. IV, c. 16, 
see. 60. The Insolvent Act now in force, (Stat. 11 and 12 Vic., 
c. 21,) passed in 1848, appears to have been based, to a great 
extent, upon the Stat. 9 Geo. IV, c. 73. Section 55 of the latter 
Act, I notice, is almost verbatim the same as section 44 of our 
present Act. But there is not in our present Act, any more than 
in the former Act, any provision whatever authorising this Court 
to expunge ft claim or a debt from a schedule. How, then, can 
I hold that this Court has power to do what it is asked to do in
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this case ? "Whether the omission to give this power to the Indian 
Courts was due to the existence of Act X X V II of 1841_, is a point 
on which I  oiier no opinion. It has been suggested, I beheve, 
that that Act is no longer in force. It is clear that the Govern­
ment of India is not of that opinion, for in the volume for 1887 
of the Unrepealed Acts recently published, I find this Act 
included. 

I hold that I have no power to expunge the 'names of any of 
the creditors in this schedule, and I discharge the rule. 

R ule discharged. 

Attorneys for the applicant;— Messrs. Payne, Gilbert, and
Saydni,

Attorneys for the Official Assignee:— Messrs. Graigie, Lynchs 
and Oiven.

APPELLATE CIVIL.

1587.
May 3,

Before Mr. Justice West and Mr. Justice Birdwood.

VISHNU CHINTAMA'N, (oKiaiNAt Defendant), Applicant, v . BA'LA'JI 
BIN EA'GHUJI, (ORIGINAL PlAINTIFF), OPPONENT.*

Mortgage—Clause of conditional sah in mortgage—Ŝ nt ly mortgagee for declaration 
q f  title—Decree ordering delivery of property to mortgagee in default of payment 
of mortgage-deU hy mortgagors ioitlmi one moniii-—Default of payment by mort­
gagors—Effect of such default— Mortgaged -property taJcen by mortgagee in execu* 
tion of such decree not mortgagee hit absolutely—Subsequent suit for redmp)- 
tion harred—Mes judicata—Limitation Act X V  of 1877, Sched. II, Art. 134— 
Landlord and tenant—Tenant denying landlord's title—RigJit of landlord to evict.

In 1863 Biiliji arid Gyanu mortgaged certain land to one Gopd,l under a 
mortgage-deed, which provided that, if the mortgage-debt was not paid at the 
stipulated time, the land should become the absolute property of Gopd.1, the mort­
gagee.

In 1S71 Gop41 filed an ejectment suit against EaMji and Gyami and one Hari, 
alleging that he had become owner of the land by operation of the above clauses 
and that he had subsequently let it to Hari, who now in collusion with the other 
two defendants, (the mortgagors), denied his title. The ejectment suit was subse- 
(iviently con-verted into one for a declaration of GopiU’a title as owner as against

* Application, No. 80 of 18S(J-


