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Before Mr. Justice Nandbhii Huridds and 3r. Justive Jardine,

NA'NA'BHAT, axp rovr OrAers (ORIGINAL), AYPELLANTS, v SHRIMAN
GOSWA'MI GIRDHARLIT (Onrerxan Prarrirr), REsroNneNT#*

Hindu Law—Property dedicated to idol—Trustec—Primogrniture—Tokait Mahd-
rdf, office af—Deposition from office by Sovereiyn Prince—Efici of order of deposi-
tion—dJ urisdiction.,

By the custom of primogeniture obtaining in his family, the plaintiff succeeded
to the office of Takait Mahdrdj, and came into possession of all the property
dedicated to the family idol of Shri Nithji. He resided at Nathdwir within the
territories of the Rind of Udepur in Mewar. Part of the dedicated property was
at Poona. The first four defendants managed this portion of the property for the
plaintiff. They collected the rents and transmitted them to him from time to
time. In 1876 the Rand deposed the plaintiff for alleged misconduct, deported
him from his territories, and proclaimed the plaintiff's son (defendant No. 5)as
Takait Mahdrdij. The defendants having refused to pay over the rents and to
deliver the Poona property to the plaintitf, the plaintiff brought the present suit
to recover possession. The plaintifi's son was made a co-defendant on his own
application. The defendants denied the plaintiff’s right to the property on the
ground that he had been deposed and banished by the Rénd, and the fifth defend-
ant (the plaintiff’s son) claimed to be Takait Mahdrdj, and as such fo be entitled
to all the Devasthdn property. The lower Court made a decree in favour of the
plaintiff. On appeal by the defendants to the High Court,

Held, that the plaintiff was entitled to the property in dispute. The order of
the Rind could not be regarded as a foreign judgment between the parties. That
order, whatever its effect might be within the territorics of the Réng, conld not
affect the property situated in Poona beyond his jurisdiction. It had descended
to the plaintiff on the death of his father in virtue of the custom of primogeni-
tare obtaining in his family. Whether he took it as owner or as trustee for
the idol and shrine was inmmaterial, for in either case he had « right to posscssion,
1f he ook it as owner he had not in law lost his right as such in conscquence of
the Rand's act. Ifhe held merely usa frustee he had not yet been removed from
his office by any competent tribunal.

AppEAL from a decision of Khdn Bahddur M. N. Néndvati,

First Class Subordinate Judge at Poona.

The office of high priest (Takait Mahdrdj) 'of the idol Shri
Nithji was held for generations by the eldest son of the eldest
branch of the plaintiff’s family. The plaintiff’ as eldest son
succeeded to the office, and obtained possession of the idol and
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of all the property dedicated to it. Part of the property was
situated in Poona. The plaintiff resided at Nathdwir within
the territories of the Réand of Udepur in Mewar, and he employed
the first four defendants to manage the property at Poona, to
roeeive the rents &e. and transmit them to bim. He held the
office of high priest and received the income of the property
until the year 1876, in which year certain disputes of a political
character arose between himself and the Rdnd, the result of
which was that the Rind deposed and banished him from Udepur
and proclaimed his (the plaintiff’s) son Shri Goverdhan (defen-
dant No, 8) as Takait Mahavéj.

The first four defendants thereupon ceased to pay over the
rents of the Poona property to the plaintiff. In 1880 he filed
this suit against them to recover possession of the property.

The plaintift’s son Shri Goverdhanlalji (defendant No. 5) was
made a co-defendant on his own application. He denied the
plaintift’s right to recover on the ground that he had been deposed
and banished by the Rand, who had made over the property to
him (the defendant).

The Subordinate Judge of Poona made a decree in favour of
the pla,in’niﬁ' .

The defendants appealed to the High-Court.

Jardine (instructed by Bhdishankar of Messrs. Jefferson,
Bhiishankar, and Dinsh4) for the appellants :—The income of the
property must be applied to the use of the idol Shri N4thji, and the
platutitt having been deposed is no longer entitled to receive it
The Rand had full power to depose the plaintiff for his eonduct
and he is no longer the Takait Mahdrd]. It was only in virtue
of holding that office that he received the income of the dedicated
property. The fifth defendant has been declared the Takait
Mahdréj by the Rdnd, whose order cannot be questioned.

- Latham (Advocate-General) instructed by Messrs, Hore,
Conroy, and Brown, for the respondent :—The plaintiff succeeded
to the property in virtue of his office and by the custom of
primogeniture. The Rénd had no power to depose him from
the office. There is no precedent for such an act. The property



VOIL, XIL] BOMBAY SERIES.

dedicated to the idol came into the plaintif’s hands on his.

succession either as his own private property or as trustee.  In
neither case can the Rénd of Udepur deprive him of the pro-
perty at Poona. If the plaintiff held it merely as trustee he is
entitled to retain it until removed from office by the proper
tribunal, viz a British Court. The plaintiff’s banishment from
the territories of Udepur does not deprive him of his trusteeship
or of the office of Takait Mahdrdj.  So long as he is living his
son (defendant No. 5) has no right to that offce. ‘

NAivABHAI HARIDAS, J. :—We are of opinion that this appeal
ghould be dismissed with costs. It is established, and indeed
was never denied, that the plaintiff, as the Takait Mahdrij Ly
right of primogeniture obtaining in his family for generations
past, was in possession of the idol of Shri Néthji belonging to
the family and inherited from his ancestor Vithalndthji, with all
the property dedicated to that idol, till 8th May, 1876. The
property now_in dispute is admittedly a part of such property ;
and the Subordinate Judge has found, and we think rightly,
upon the evidence, that all the defendants, except the defendant
No. 5, were holding the same as his agents, the same having
been made over to them for management as the plaintiff was
residing at Nathdwér within the territory of the Réné of Udepur
in Mewar. In this suit by the plaintiff to recover such property
from them, the defendant No. 5, who is his son, was made a
party-defendant on his own application, in order to enable him
to contest the plaintiff’s right if he could. The son put ina
written statement denying that the plaintiff had now any right
to recover. He urged that the Rand had deposed the plaintiff
from the gddi of Tikait Mahdr4] and deported him from his
territory ; that he himself had been placed on such gdadi by the
Rénd in 1876 ; and that, therefore, he was entitled to possess
and manage all the property belonging to the idol. The fight
is thus one really between the father and the son. The fact of
such deposition and deportation is not denied by the plaintiff.
Tt was in consequence of some disputes of a political character
between the Réné on the one side and the plaintiff on the other
that the deposition and’ deportation took place. What those
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disputes were it is not necessary for us to enquire. It is enough
for us to say that the Rand's order cannot be regarded as g
foreign judgment between the parties. Being an'independent
prince within his own territory we are not called upon to pro--
nounce any opinion as to the proprieby of his ach orastoits
effect within such territory. But the property in dispute in this
case is situated in the Poona distriet, beyond his jurisdietion,
and is governed by the law obtaining there. That property
descended to the plaintiff on the death of his father several years
ago, and, as found by the Subordinate Judge, was held by him

through his agents, defendants Nos. 1 to 4, until his son, defendant
No. 5, asserted his own right to it under the Rdnd’s order. It
has not béen shown to us that the Rdnd has ever before deposed

a high priest from his office on any ground whatever. The

right of primogeniture obtaining in the family, the son has no

right to it during the father’s lifetime. The Subordinate Judge

is therefore right in awarding possession to the plaintiff

‘Whether the plaintiff is the owner of it as well as of the idol and

the shrine, or merely a trustee for the idol and the shrine, isa
question which does not really arise in this case, for in either

case he is entitled fo recover possession. If he is the owner of

the idol and of all the property dedicated to it by his followers

from time to time, as he alleges he is, he has not, we think, in
law lost his right as such in consequence of the Rénd’s act, If

he is merely a ftrustee, he has not yet heen removed from his
office by any competent tribunal. Such being the case, we must

confirm the decree of the Subordinate Judge and dismiss the

appeal with costs.

Decree confirmed,



