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APPELLATE CIVIL.

Before My. Justice TWest and Mr. Justice Birdizood.

BA'LEKRISHNA INDRABHA'U (ORIGINAL PLAINTIFF), APPELLANT, o,
ABAJT gy BAHIRIJTI MORE (Ori¢iNAL DEFENDANT), RESPONDENT,*
Delkhan Agrieuliurists’ Relicf Aets (X VI of 1879 ), Section 20, and Act XX11 of -

1882, See. 15 B—Decree—Payment of decree by instalments— Default—whole sum

payable on defauli—No second order for instalments—~dequicscence—Effect of

taking out of Court tustalments paid in under second order,

Section 15B of the Dekkhan Agriculturists’ Relief Act (XXTI of 1882) allows
the Courbt to order payment of a decrce by instalments either in its decree or in
the course of the execution, DBut it does not anthorize a variation of any order .
once so made. Nov does section 20 of Act XVII of 1879 authorise a serles of
instalment-orders each one varying from the preceding. )

A decree was made payable by instalments, with a provise that in default of
payment of any one instalment, the whole amount remaining due should be
recoverable at once. The judgment-debtor made default. Thereupon the decree.
holder sought to recover the whole amount of the decree, The judgment-debtor
then applied for o fresh order for payment by instalments. The Court of first
instance refused, but the Subordinate Judge in appeal granted the a,pplicatiﬂn.’
The judgment-debtor paid inkto Court the amount of instalments which had
become due under the second order. The decree-holder took out the money so -
paid in,

Held, that the Subordinate Jndge in appeal had no power to make a fresh
order for payment by instalments varying the original order. n

Ield, also, that the judgment-creditor by taking out the money paid into Conrs

by the judgment debtor as instalments due under the second order for instalments
did not bind himself to abide by that order.

SeconD appeal from the decree of Rdo Bshddur C. N. Bhat,
First Class Subordinate Judge, A. P., of Sétara, in appeal No. 113
of 1885. ’

The appellant Bélkrishna Indrabhdu obtained a decree against
Ab4ji bin Bahirji More on 11th October 18582.  On Abdji’s appli-
cation it was ordered that the amount of the decree should be
paid by annual instalments of Rs. 200 each, and that in default
of payment of any one instalment, the whole sum remaining
due should be recoverable at once. Abdji made default, and
therenpon the appellant sought to recover the whole amouut
due under the decree.

* Second appeal No. 838 of 1885,
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Abdji then made a fresh application under section 158 of the
Dekkhan Agriculturists’ Aet (XXITof 1882)for an order divecting
payment by instalments. This application was refused by the
Court of first instance, but on appeal the First Class Subordinate
Judge ordered that he should pay within a fortnight the amount
of instalments whieh had become overdue, and pay the remaining
amount by yearly instalments of Rs. 200 each. '

Against this order the decrce-holder appealed to the High
Court. He however took out the money which the judgment-
debtor had paid into Court on account of the instalments which
had become due under the varying order,

Branson (with him BMdéhidev C. 4pte) for appellant :—Sec-
tion 1568 of the Dekkhan Agriculturists’ Relief Act (XXII of
1882) does not authorize a Court to make a series of orders for
payment by instalments. He veferred to Datto Naviyan v.
Balwant Ndréyan®,

M. B. Chaubal for respondent:—Section 158 of Act XXII of
1882 allows a Court to vary an order for payment by instal-
ments.  Section 20 of Act XVII of 1879 enables a Court to fix
instalments. There is nothing in the Act to prevent a Court’s
exercising this power more than once. The decree-holder has,
moreover, acquiesced in the order of the lower appellate Court,
by taking out all the moneys which have been pa.1d into Court
on account of the instalments fixed.

WesT, J.:-—In the present case the Court in decreeing pay-
ment of a debt secured on immoveable property granted to the
judgment-debtor the indulgence of paying by annual instal-
ments. Afterwards in the course of the proceedings in execu-
tion and after a default had been made whereby the whole sum
decreed had become due, the judgment-debtor sought a new
order for instalments. The Subordinate Judge in the Court of
first instance refused it, but the Subordinate Judo-e in appeal
. has allowed it. The latter order cannot be sustained.,

Section 15B of the Dekkhan Agriculturists’ Relief Aet XXTT of
1882 allows the Court to order payment by instalments eitherin

(1) Printed Judgments for 1885, p, 248,
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its decree or in the course of the execution, but it does not
anthorise a variation of any order once so made. 1f this could be
done, the decree would be subject to indefinite variation. It has
been contended before us that such variation, in order to adapt
exceution to the means of the debtor, is a necessary corollary from
the terms of the section; but however logical the deduction
might be, the Legislature has not thought fit to draw it. See-
tion 20 of Act XVII of 1879 provides for instalment orders in
ordinary cases, but it hag not been held that it authorises a series
of instalment orders each one varying from the preceding.

The instalments directed by the Subordinate Judge in his
varying order were paid into Court by the judgment-debtor. He
had even paid in some instalments, it is said, before the order
was made. The judgment creditor took these moneys out, and
it is urged that he thereby bound himself to abide by the second
instalment order. But the whole amount of the decree having
become due to the creditor on the first default, he was quite
justified in taking all that was placed at his disposal towards the
discharge of the debt due to him. No condition was annexed
to the tender or lodgment of the sums in Court; they were paid
in and were taken out simply subject to the rights and duties of
the parties as they might subsist. The judgment-debtor could
not, by merely complying with or anticipating a wrong order,
convert it into a right one or take advantage of it as such, and
the judgment-creditor did not, by taking part of what was due
to him as he could get i, forfeit or postpone his right to the
residue.

We therefore reverse the decree in appeal and restore that of

the Court of first instance with all costs on the respondent.

Decree reversed.



