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regarded in India as one ‘ created for public charitable purposes’. If that is go 
a suit relating to the temple of Baiichhod KAiji was not competeut to Manohar 
alone or without the consent, iu writing, of the Advocate-General Moreover it 
could not be instituted in a Court inferior to the District Court. The Court 
of the Subordinate Judge no longer has inrisdiction in such cases.

“  For these reasons, we must refuse to restore the injunction set aside by the 
Subordinate Judge. His predecessor seems to have had no authority to make 
i t ” (Printed Judgments for 1878, page 252.)

APPELLATE OIVIL.

1887. 
Jme 20.

Before Mr. Jmtice West and Mr. Jmtice Bhxhimd'.

ZIULNISSA' LA'DLI BEG AM SA'HEB, (obiqinal Dependant), A ppellant, v, 
MOTIDEV RATANDEV, (okioinal P la in tiff), Respondent.*

LimUation 4ct (X F  o/1877), Sec. 19—Om? evidence o f  achiou'kdgment—Advisa. 
biUtij—AcJcno^oledgments made before f he coming into fora o f  Act X F  o/l877 
—Jh'idence.

Under section 19 of tlie Limitation Act, XV of 1877, oral evidence of the con­
tents of an acknowledgment cannot be received, nor is there any saving of 
acknowledgments received or given back before the Act cam into operation.

Second appeal from tlie decree of S. Hammick, District 
Judge of Surat, confinning the decree of Khan Bahddur B. E. 
Modi, First Class Subordinate Judge of Surat, in Suit No. 201 
of 1883.

The plaintiff sued to recover the sum of Rs. 775  ̂ with interest, 
"being the balance of an account for moneys lent and advanced to 
the defendants Nos. 1 and 2 through their agent, defendant No. 3.

The original loan was made in 1876. At the end of every 
year the account was adjusted, a balance was struck, and a new 
receipt or acknowledgment was passed by defendant No. 3 as 
agent for defendants Nos. 1 and 2. The last of such acknow­
ledgments was dated 3rd November, 1880. "Within three years 
from this date the present suit was filed in 1883.

The plaintiff produced the last acknowledgment only in sup­
port. of his claim. The previous ones, he alleged, had been
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returned to defendant No. 3, and were not forthcoming. He> 188?. 
therefore, adduced oral evidence to prow the intermediate 
acknowledgments.

The defendants contended that the suit was barred by limits- iioJiDsv 
tion. B4TAK»st,

Both the lower Courts overruled this contention, and passed 
a decree for the amount claimed against defendants Nos. 1 and 2.

Against this decree a second appeal was preferred to the High 
Court,

M&nelishaTi Jehdngirshdh for the appellant:— Section 19 of the 
Limitation Act (XV of 1877) expressly provides that oral evidence 
shall not be received of the contents of an acknowledgment, if it 
is lost or destroyed. This provision is a repetition of that in 
section 20 of Act IX  of 1871. In the present case the original 
loan was made in 187C. There is no acknowledgment of that 
loan till 1880. The intermediate acknowledgments cannot be 
proved by oral evidence. The debt is, therefore, barred.

GokiiMds Kahdndds Pdrek for the respondent:— The acknow­
ledgment, upon which the plaintiff relies, is not a bare acknowledg­
ment of a past liability. It i.s, in fact, a new promise to pay a time - 
barred debt. Section 19 of Act X V  of 1877 does not exclude 
oral evidence of a document handed to the debtor.

W e s t , J .:— In this case an acknowledgment  ̂ dated 3rd Nov­
ember 1880, is relied on by the plaintiff as having, as the last of 
an annual series, kept alive his right to sue for a debt contracted 
and due on the 22nd October  ̂ 1876. The intermediate acknow­
ledgments, it is said, were given back, and it is contended that, 
on proof of this, they can be proved by oral evidence so as to 
bridge over the interval of four years between the original 
obligation and the acknowledgment actually produced. But 
section 19 of the Limitation Act, X V  of 1877, says clearly that 
oral evidence of the contents of an acknowledgment may not be 
received, nor is there any saving of acknowledgments received or 
given back before the Act came into operation. We are con­
strained, therefore, to apply the enactment to which we have 
referred, and the true sense of which cannot be doubted after a 
comparison with the corresponding section 20 of Act IX  of 1871. 
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1881. It excludes the intermediate acknowledgments as resting on oral
ZiuLNissi proof, by which the one of 3rd November, 1880, might have been

made to bear on a debt then still not barred by limitation, and 
Momsy must consequently reverse the decrees of the Courts below

R a t a n d e v . and reject the claim. Costs in this Court to be borne by the 
respondent and in the Courts below as there adjudicated.

Decree reversed.
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APPELLATE GIYIL.

Before Sir Charles Sargent, Ki.t Chief Justice, and Mr. Justice Ndwibhdi llar idds.

1887. GOVIND ATMA'RA’M, (original DEMiifDANT), A ppellan t, v. SA.KTAI,
Atigusi l5. ■ (ORIGINAL P laintiot), Respondent,*

. Evidence^Burden of proof—Suit by a claimant io property under attachment.

The defendant having attached certain property as belonging to his judgment* 
dttbtorB., the plaintiff applied for the removal of the attachment, alleging that she 
had purchased the property from B. prior to the defendant’s decree. Her applica­
tion was rejected, and an order maintaining the attachment passed. The plaintiff 
thereupon brought the present suit to establish her right to the property in ques­
tion, The Court of first instance dismissed the suit. The plaintiff appealed ia 
the District Judge, who reversed the lower Court’s decree, holding that it was 
incumbent on the defendant to show that the alleged transaction of sale was 
fictitious. On second appeal by the defendant to the High Court,

Held, that the District Judge was wrong in throwing the burden of proof on the 
defendant. The defendant had obtained an order maintaining his attachment, 
and it was incumbent on the plaintiff, who impugned that order by the present 
suit, to prove her case. For this purpose it was necessary for the plaintiff to 
prove the payment of the purchase-money, and that she had been in possession 
since the alleged sale.

This was a second appeal from a decision of W . H. Crowe, 
District Judge of S t̂dra.

The defendant had obtained a decree against one Bdlkrishna, 
and attached his property in execution. The plaintiff, who was 
Bdlkrishnd’s mistress, applied to have the attachment removed, on 
the ground that the property belonged to he??, but her application 
was rejected and an order maintaining defendant’s attachment 
passed. The plaintiff, therefore, brought this suit to estal̂ lish

Second Appeal, No. 459 of 1885.


