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Before Mr. Justice Farran.

1887. D A T U B H A 'I E BRA'H IM , (F lm n tifp ), r. A B U B A K E R  M O L E D IN A , 
September 3. (Dupeitdant).*

Damages-—Agreement to lend money—Damarjes recoverahle hy Under fo r  breach of  
such agreement—Contract Act IX  0/1872, Secs. 73 and 74.

The plaintiff, a money-lender, by a written agreement agreed to lend the 
defendant the sxnn of Rs. 20,000 at 7-̂  l êr cent, per annum for three years on the 
security of certain lauds. From the evideuee it appeared that the loan was to 
have been advanced on the 1st March, 1SS7, and that the plaintifif’s attorneys had 
prepared the necessary deeds, which were ready on that day for execution by the 
defendant. The plaintiff had on that day withdrawn Res. 20,000 from his bankers, 
where it had been lying iu deposit, bearing interest at 6 per cent, per annum, and 
his mimim took it to the attorneys’ office for payment to the defeiidant. The de­
fendant, however, did not attend, and on the following day the money was paid in 
again to tlie plaintiff’s bankers at the same rate of interest as before. The 
defe-ndant failed to take the loan, and the plaintiff sued him for breach of the 
agreement. He claimed, as damages, interest on the Us. 20,000 at cent, per 
annum for the three years for which under the agreement the loan was to be 
made.

Held, that lie was not entitled to interest for three years, but only to interest 
ior such period as might reasonably be required to find another borrower of the 
Es. 20,000 at the rate of interest agreed upon between him and the defendant. 
The Court accordingly awarded him interest at l i  per cent, per annum, (i.e. the 
difference between 'the banker’s rate of interest and the contract rate), on Es, 20,000 
for four months, together with the expense o£ preparing the deeds required for 
.the purpose of ttie loan. ,

. T h e  plaintiff, who was a money-lender, agreed to lend the 
defendant the sum of Rs. 20,000;, at 7̂  ̂ emit per annum, interest
for three years to be secured on certain landed property belonging 
to the defendant. The defendant failed to take the loan and carry 
out the agreement. The plaintiff brought this suit for specific 
performance of the agreement  ̂ or for damages.

The agreement sued on was dated the 22nd December, 1886  ̂
and was as follows :~~

/ ‘ To Khoja Datubhai Ebrahim.
"  Written by Memon Abubaker Moledina.

‘̂ Towit; I have given in writing to you as followsAs to 
my one house bearing No. 413/which is situated, &c. On (the 
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security of) the >said house I  have this day agreed to borrow 
Es. 20,000. The particulars thereof (are as mentioned) below. 
The arrangement (as) written below (is) agreed to,

^^The amount, as mentioned above, is to be borrowed. The 
time for repayment is fixed at three years. If I  .should repay 
the amount within the three years, I  am duly to pay interest for 
the year or years or month.s remaining unexpired.

« 2. The interest on the above-mentioned amount is fixed at 
10 annas p er  cent. ]yev mensem. I am duly to pay the interest 
every three months.

B. On having got a formal mortgage-deed prepared and 
registered, I am to receive the money at the time of its execution.

"  4. I  am to get for you insurance on the above-mentioned 
house effected for Bs. 20,000. I am duly to fix its period at 
three years.

“ 5. In respect of the above-mentioned mortgage, as to the 
aggregate costs of the mortgage-deed and registration, &c., which 
may be incurred, I  am to pay the same. And I  am duly to get 
the deed, &c., prepared through your solicitor. As to your 
solicitor’s costs which may be incurred for preparing the deed 
of mortgage and for examining the vouchers, all those costs I 
am to pay. The vouchers show a good title to the property. 
Should there be any manner of objection in regard to those 
vouchers, I  am to clear it all at my cost in such manner as your 
solicitor may desire.

“ 6. The above-mentioned agreement has this day been en­
tered into through the broker Khan Mahammadbhai Dharmsi, 
I  (i. e., the broker) am not to charge any sort of brokerage 
to Datubhdi. I (i. e. the broker) will charge brokerage to the 
mortgagee at the rate of 2 po7' cent

“  7. I  am to borrow the above-mentioned amount within a 
period of two moiijbhs from this day. Subsequently thereto 
should I  make any manner of delay I am duly to pay interest 
on the above amount at the rate aforesaid from that date. 
The 22nd of December, 1886*”

m i,

DatbbhXi

V.
A bubakib
MOLHDIjrA.
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At the time of the agreement the property of the defendant 
which hy the agreement was to be mortgaged to the plaintiff as 
security, was mortgaged to one Hd.ji Eliaz_.Ali, and the defendant 
caused the said mortgagee to produce the title-deeds of the said 
property in the office of the plaintiffs attorneys who prepared 
deeds of reconveyance and of mortgage for the purpose of carry­
ing out the agreement. The expenses incurred were proved to 
amount to Rs. 200. The defendant, however, although called 
upon to execute the said deeds and to receive the money from 
the plaintiff, failed to do so. The plaintiff thereupon filed the 
suit, and prayed specific performance, or Rs. 4,700 damages.

The defendant admitted the agreement ; and the only point 
raised at the hearing was as to the amount of damages. It 
appeared that the sum of Rs. 20,000, which the plaintiff proposed 
to lend to the defendant, had been lying at his banker’s, who 
allowed him interest upon it at the rate of 6 per cent, per awnmn. 
It was withdrawn on the 1st March, 1887, which was the day 
fixed by the parties for the completion of the agreement, and was 
taken to the office of the plaintiff’s attorneys, where the mortgage- 
deed was to be signed, for the purpose of being handed over to 
the defendant. The defendant, however, did not attend, and the 
money was returned to the plaintiff’s bankers the next day, since 
which day it had remained there bearing interest at 6 p er  cent 
as formerly. Evidence was also given as to the plaintiff^s busi­
ness, and it appeared that the loans made by him subsequently 
to the agreement were as follows, viz., on the 8th April, 1887, a 
loan of Rs. 6,000 at 7| per cen t.; on the 20th July, 1887, a loan of 
Rs. 7,500 at 7| per cen i.;  and on 2nd September, 1887, a loan of 
Rs. 20,000 at 8^ and 9 percent.

, Maepherson (Acting Advocate-General) and Telang, for the 
plaintiff, contended that he was entitled to 1̂ - per ccnt. interest 
on the Rs. 20,000 for the whole period of three years as damages. 
They cited Contract Act IX  of 1872, secs. 73 and 74.

Lang aud Jardine, for the defendant, contended that the 
plaintiff was not entitled to any damages. The money Might 
have been lent nest day to another borrower,' and ought not' to
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have been left at liis bankers. They cited Coote on Mortgage, 
p. 211 (Sth ed., 1884)); Holborrow v. Lloyd (i); Duclcworth v. 
3 ca r0 \

Faeran, j .:— In this case there is really no dispute about the 
facts. The defendant in December of last year agreed to borrow 
from the plaintiff a sum of Rs, 20,000 for three years at per 
cen t per annum. The agreement was as follows :— (His Lordship 
read the agreement.) It is clear that the plaintiff cannot get 
specific performance of that agreement. The only question is with 
respect to damages Now, the -effect of the first and last clauses 
of that agreement would seem to be that the defendant stipulates 
to pay interest on the whole amount if he does not borrow the 
money; that is, that, in the event of a breach of the agreement 
the amount thus ascertained is to be paid by him. to the plaintiff* 
The case is, therefore, one to which section 7-i of the Contract 
Act is to be applied. (His Lordship read the section.) By that 
section, then, the Court is bound to give to the plaintiff the damages 
which he can prove to have been sustained by him. I, therefore, 
have to inquire what damages have been really sustained hy the 
plaintiff in this case; and the principles liy which wo are to be 
guided in ascertaining those damages are laid down in section 73 
(His Lordship read the section).

Now, this is not the case of a breach of a contract of sale. 
The contract is one of loan, or for the hire of money ; and tho 
question is, what damages are recoverable if the loan is not taken 
up on a particular day ? It appears that the parties agreed that 
the money should be advanced on the 1st March, 1887.

The land of the defendant, which was to be mortgaged as 
security to the plaintiff, was already in mortgage to another 
person. It was to be reconveyed by the mortgagee to the defend­
ant and again mortgaged to the plaintiff, and for this purpose 
the necessary deeds were prepared by the plaintiff’s attorneys, and 
were ready for execution on the 1st March, 1887. The plaint­
iff s niimim attended Oix that day at the office of the plaiutiff’̂ s 
attorneys with the Rs. 20,000 ready to be handed over to the 
defendant. That money had been withdrawn by the plaintiff 

(1) S jim  N. S., Pt. 2, p. 114. (2) 10 Jar. N , S., H , 1, p. 214.
p J364-2
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from his bankers, where it was bearing , interest at 6 'per cent, 
The defendant, however, did not attend to receive the money, 
and in fact the loan has never been advanced. The money 
was next day paid in again to the plaintiff’s bankers, where it 
has ever since been bearing interest at the rate of 6 per cent.

Under these circumstances to what damages is the plaintiff 
entitled ? He is clearly entitled to recover the expenses which 
he has incurred in preparing the necessary deeds. These expen­
ses are proved to have amounted to Rs. 200. But he claims, in 
addition, one and a half per cent, per m m uni on the Rs. 20,000 
for the period of three years for which the loan was to be made. 
That is the difference between the rate agreed upon in the con­
tract and the rate which is allowed by his bankers, with whom 
the money lies deposited. I do not think he is entitled to in« 
terest for three years. I think he is only entitled to interest for 
the time required to find another borrower of his Rs. 20,000 at 
the same rate which the defendant agreed to pay. There is 
some difficulty, of course, in fixing the time necessary for this. 
It must be to a certain extent a matter of conjecture. The 
amount to be lent must be taken into consideration; for it is clear 
that the larger the sum offered, the' longer the time that would 
be required to find a borrower. It would, no doubt, be easier to 
find a borrower of Rs. 20,000 than to find a borrower of two 
lakhs. The plaintiff appears to have lent Rs. G,000 in April, 
Rs. 7/500 in July, and Rs. 20,000 yesterday. I think four months 
in this case would be a reasonable time. I have no doubt that 
the plaintiff with the assistance of a broker could within that 
period have found a person willing to take his Rs. 20,000 on 
loan at 74 per cent, interest. I think that, under section 74 of 
the Contract Act, I have a discretion in awarding damages, and I 
accordingly award him Rs. 100, which is 1-| per cent, on Rs. 20,000 
for four months, together with the sum of Rs. 200, which is the 
amount of expenses which he has incurred.

Attorneys for the plaintiff’.— Messrs. TJidkurddi and Dliaramsi
Attorneys for the defendant '.— Messrs. Bomanji and IlormasjL


