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Legislature, if we have not correctly interpreted its intention, to 1886.
insert limiting words in -the section in question. H a j i

Attorneys for the appellants:—Messrs. Tyah'i and Dayabhai. Rahimak
Attorneys for the respondents:—Messrs. E  ore, Conroy and Brown, KbojI
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A PPE LLA TE CIVIL.

Before M r. Justice West and Ifr . Justice Birdivood,

J A G -A B H A 'I L A L U B H A I , ( o e i g i n a l  D e f e n d a n t ) ,  A p p e l l a n t ,  v. VIJ- 
B H U K A iv D A 'S  JAGJIVAISTDAS a n d  A n o t h e r ,  ( o e i g i n a l  P iA iN T i r r s ) ,  

E e s p o n d e k t s . ’*

Hindu law— Joint fam ily—Decree against the father alone— Attachment o f family 
2^roperty in execution o f such decree—Son's interest in the fam ily property when 
bound by decree against the father or hy a sale effected by the father— Civil Proce­
dure Code (Act X I V  of 1 8 8 2 ;,  Sec. 266.

W here, in a jo in t H indu fam ily, the father disposes of fam ily property, the 
son’s interest is Isound, unless the son can show, in proceedings taken for that pur» 
pose, that the disposal of the property hy his father was made under circumstances 
which, deprived his father of his disposing power. So, also, where fam ily property 
is sold under proceedings taken against the father alone, the son’s interest is 
bound, unless the son can show that the sale was on account o f an obligation to 
which he was not subject.

The father is, in fact, the representative o f the family both in transactions and 
in suits, subject only to the right of the sons to prevent an entire dissipation o f 
the estate b y  particular instances of wrong-doing on the father’s part.

S e c o n d  appeal from the decision of E. M. H. Fulton, Acting 
District Judge of Surat, reversing the decree of lOiin Bahadur 
B. E. Modi, First Class Subordinate Judge of Surat.

The defendant, Jagabhai Lalubhdi, obtained a money decree 
' against Jagjivandas Daydr^m and D^yAbhdi Daydrdm. The two 
judgment-debtors were brothers living in union and doing joint
- business. Both were in possession of family property as manag­
ing members of a joint Hindu family. They had firms at Sbrat 
and Barod^, in which they were jointly interested. The busine;i 
of the firms was the family business, and the dealings with; the 
 ̂defendant, which gave rise to his suit, took place in the cpttrae p£t^'s 
business. In execution of the decree obtained by the defeadantj 
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1886. certain ancestral property of the juclgment-debtors was attached.
"jlaABHAi The plaintiffs in this suit were the sons of Jagjivandas, and they
X^cbhIi sought to raise the attachment, on tlie ground that their father,

BHtjKATOAs .JagjivaiidaSj having died before the attachment, his interest in 
property was extinguished, and was not liable, in the hands of 

his sons, to satisfy his personal debts. They further alleged that 
those debts had not been incurred for the benefit of the family. 
These objections having been disallowed in the summary pro­
ceedings, the plaintiffs brought the present suit to have their 
shares in the property declared exempt from attachment and sale 
in execution of the defendant’s decree against their father.

The Court of first instance, following the Privy Council rulings 
in Qirdhari Ldll v. Kanto and Suraj Bansi Koer v. SJdv 
Prasad Singĥ \̂ dismissed the plaintiffs  ̂suit, holding that as the 
debt, in respect of which the decree was obtained, was not alleged 
or proved to have been contracted for any immoral or illegal pur­
pose, the plaintiffs were bound to satisfy it out of the ancestral 
■property in their hands.

On appeal the District Judge raised the following issue;—•
“ Can the decree against Jagjivandas be executed against the 

plaintiffs’ shares in the family property ” ?
On this issue he recorded his finding as follows:—

"  The judgment-creclitors have obtained a simple money-decree against the 
plaintiffs’ father alone, and, in exeration, have attaclied the ancestral property, 
This suit has been instituted to  obtain a declaration that the plaintiffs’ shares 
are not liable to attachment and sale. I  agree with the Subordinate Jiidge in 
considering that the debt is oue not contracted for ininioral or illegal purposes, 
and it is one for which the sons might, by a proper procedure, liave been made 
responsible to the extent, at any rate, of thefamily property. The only questionj 
therefore, for consideration is, whether their shares can be attached and sold in 
execution of a money-decree, against their father, obtained in a suit to  which 
they were not made parties. T he learned Subordinate Judge has collected most 
■of the numerous authorities on this subject, but I  regret that I  am unable to con- 
cur in  the conclnsion at which he has arrived. The latest decisions on the ques­
tion are those Hti,rde.y Ndrdin y . Rxidar Per^asMS) and BUJcdjiv, Yanhvantrdvi^).
In  the former case a simple money decree had been obtained, and, in delivering the 
judgm ent'of the P rivy Council, Sir Eichard C ou ch 'sa id : ‘ The attachment being 
b y  an order prohibiting the defendant from alienating the property, it  purported 
; , m  I/., K., 1 1. A ,  321. : (3) I. L , R ,, 10 Oalc;, 626.

<2) L. R ., 6 I. A ., 88. (4) Printed Judgments; for 1884, p. 126.
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to bej as it m ust have been, an attachment of the entire eight annas ; but what- 1S88.
was attached and subaeqtiently sold really was the right, title, and interest of '-'J
the father, against whom  the decree has been obtained, in the eight annas : and it I aixjbbAi

ia clear, from  the terms of the sale certificate, that tbis is w hat was sold and pur- v.- -
chased by  the appellant.’ This ease has been follow ed b y  the Bom bay H igh Court
in BMMji v, YashvaMrav(X). I t  was objected th at both these cases were against
purchasers, who, o f course, could  not buy more than what had been put up for
sale, namely, the right, title, and interest of the ju dgm ent'debtor; but, I th ln k j
tiie judgment of the P rii’y  C ouncil, at any rate, rests ou a somewhat broader
basis than the hypothesis that, b y  mistake, m erely the right, title, and interest o f
the judgm ent-debtor was sold, when the right, title, and interest of the fam ily
might have been sold. N o doubt in the case of Suraj Bansi v . Shiv Frasddi^) the
Privy Council, as pointed out by  M r. Justice Latham in Fakirdiand v. Motic?iand(^)^
has ruled that ‘  where joint ancestral property has passed out o f a jo in t fami<
ly , either under a conveyance executed by a father in consideration of antecedent
debt, or under a sale in execution of a decree to pay father’s debts, his sons, by
reason of their duty to pay their father’s debts, cannot recover that property ...:
but this ruling does not help us m uch to decide under what circumstances a sale
of the w'hole property can take place in execution of a decree to pay  father's,
debts. The decisions in  Girdliari Lai’s Case, and Suraj Bansi Koer’s Case show,
that where a father has m ortgaged property, it  can be sold, although the sonp
have not been made parties to the su it ; but this seems to rest on the consideratioa
that the father had a legal right, under certain circumstances, to  charge the pro..
p erty , and that the sons were owners of shares w'hich were subject to that charge*
Here^ however, the father has not charged the property, and there does not seem 
to  be any decision of the P rivy Council which favours the view, that, under such 
circumstances, anything m ore than the right, title, and interest of the father can 
bo sold in execution of a decree in a suit to which the boub are not parties.
L ooking to section 266 of the C ivil Procedure Code, I  find a list o f the property 
liable to  attachment and sale in execution o f a decree, and it  includes all sale­
able property , m oveable or immoveable, belonging to the judgm ent-debtor, or 
over which, or the profits of which, he has a disposing pow er w hich he may 
exercise for Ms ow n benefit.’ This list must be considered exhaustive, aa the 
Courts have clearly no right to attach property, unless some authority for their 
doing so can be found in the Civil Procedure C o d e ; and there is no other sactioii 
authorizing a Court to attach property not m entioned in section 266 in execution 
o f a decree. N ow , it  can certainly not be said that the sons* shares in ancestral 
property belong to the father, and it can hardly be said th at he has over such 
Shares a disposing power w hich he may exercise for  his ow n benefit. H e  caa 
dispose of those shares in paym ent o f certain antecedent debts, and sueh disposal 
m ay, doubtless, be beneficial to him  in so far as it frees from  liability, but I  do 
n o t  th ink that it can be said that he can dispose o f those sh a res ‘ for his own 
benefit w ithout putting a very forced meaning on these words. I  have examine^ 
all the decisions referred to  b y  the Subordinate Judge, and. also the cases re^ 
ported in Ponnappa Pillai v. Pappuvayyangar (4) and Muttayan Ohetti"v, famine 

, <l). Printed Judgm ents fo r l8 8 4 , p. 126:. (3) I. L . 7 Bom., 441,
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ddr at Sufdgb'i In  tlie form er of these Madras cases, Turner, 0. J ., poin ts- 
ont that tliere are substantial differences between a sale under a m oney decree and ' 
a sale under a decree ordering a sale to enforce a mortgage. ‘ W here a Court 
orders an absolute sale to  enforce a mortgage, it  professes to  sell whatever interest 
the m ortgagor was, under any circumstances, com petent to create, and intended 
to  create, at the time of the mortgage. W here a Court orders a sale in execu­
tion  of a money-decree, it  professes to sell whatever interest in  the property . 
would, under any circumstances, be available to creditors at the date o f the at­
tachm ent/ As pointed out above, the property available to creditors at the date' 

tha attachment ia the property belonging to  the judgm ent-debtor, and the 
property oyer which he has a disposing power which he m ay exercise for his 
ow n benefit.

■ ‘ ‘It is, o f course, w ith great hesitation that I  have arrived at the conclusion, 
that a son’s share in ancestral property cannot be attached in execution o f a 
money decree obtained against the father alone, I  am aware that a contrary 
decision was arrived at in Calcutta {Eamdut Sing v . Mahender(?)), but its effect 
seems somewhat weakened by the previous decision o f the same Bench on 
p . 389, which it is difficult to  reconcile witli tlie recent decision of the P rivy 
Gouncil in Hurdey Ndrdin's Case. Possibly, both decisions would have been m odi­
fied had the decision in Hurdtij Ndrdbi's Case been published before they were 
Issued. Under any other circumstances it would have been impossible for  me to 
depart from such a very clear ruling [Ramdut Sing v. Mahenderf?)-, but, considering 
the aubaequent decision of the Privy Council, the Calcutta case cannot be held 
td  dispose of the question. In  JattyapdY. Laximayai'^) the decision was given 
b y  Sargent, G, J., and M elvill, J ., and their Lordships rem arked ; ‘ N ow , assum­
ing that other property than that o f the father himself could be attached in 
execution of a money-decree against him, which m ay w ell be doubted having re­
gard to the decision in Deendyal’s Case, (5) & c . a n d  I  think it  likely that the doubt 
here expressed would have been still stronger had the decision in Hurdey Ndrdln’s 
ease been then in existence. ”

For these reasons tlie District Judge held, reversing the decree 
of the first Court, that the plaintiff's shares in the family pro­
perty were not liable to attachment and sale in execution of the 
decree against Jagjivan.

From this decision the defendant appealed to the High Court
- Mdnehhd Jelmngirshd, for the appellant, referred to Ncmomi, 
Bdbudsin v, Modhim Mo}iii7p\
\ There was no appearance for the respondents.

West, J . T h e  extremely well-reasoned judgment of the Dis­
trict Judge is supported, apparently, by that of the Judicial

a) I. L. R „ 6 Mad,, 1. (3) I. L. E ., 9 Calc., 452.
T3) On the other hand, see Rdmplml Sing r.Beg Ndrdin Bing, I. L . R 8 Calc. ,517,

W: Printed Judgments for 1883, p,87.‘ (5) I, L . R . ,1 3  Calc., 2 1 .



Committee in Hurdey Namings Case But that judgment 1886,
has, in its turn̂  been qualified b y  the recent decision in JagabhI i

Nanonii Bdbudsin v. Modhun Mohun̂ \̂ By this, the father’s 
disposition o£ the family estate, or a disposal of it under pro- 
ceedings taken against the father alone, is made to affect the 
son’s as well as the fathers interest, except so far as the son can 
•establish, in a proceeding taken for that purpose, that the volun­
tary disposal was made under circumstances which deprived the 
father of the disposing power, or that the enforced disposal was 
on account of an obligation to which the son was not subject.
The father, in fact, is made the representative of the family, 
both in transactions and suits, subject only to the right of the 
sons to prevent an entire dissipation of the estate by particular 
instances of wrong-doing on the father’s part.

'"The District Judge has relied on section 266 of the Code of 
Civil Procedure, which says that the property subject to attach­
ment must be such as the judgment-debtor could dispose of for 
his own benefit. This is the direction, no doubt; but it does no 
more than state a general principle, which, though the section is 
not referred to, must have been present to the minds of the 
Judicial Committee. Their Lordships thought probably that the 
father could dispose of the family estate for his own benefit, at 
least primd facie, and subject only to the rights on which the 
sons could rely in particular cases,

In the present instance, the father was really sued as the head 
of a firm. It seems that the debt was one for which the sons 
would be liable. In their suit to establish their title, as against 
the attachment, they have had an opportunity of proving all in 
favour of their own exemption which they could have urged had 
they been joined as defendants. Thus, no injustice is done in 
declaring their shares answerable, equally with their father’s, foy 
the common debt, although this has been esta,blished in a suit 
against the father alone.

The decree of the District Court is reversed, and that of the 
Subordinate Judge restored, with costs throughput on the res­
pondents,^

Decree revrn^d.
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