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Legislature, if we have not correctly interpreted its intention, to
insert limiting words in the section in question.

Attorneys for the appellants:—Messrs, Tyabsi and Dayabhai.
Attorneysforthe respondents:—Messrs. Hore, Conroy and Brown.

APPELLATE CIVIL.

Before M. Justice West and My, Justice Birdwood.
JAGABHA'T LALUBHATL (orici¥AL DrreNpasT), APPELLANT, 2, VIJ-

BHUKANDA'S JAGJIVANDAS AND ANOTHER, (ORIGINAL PLAINTIFFS),

RESPONDENTS ¥
Hindu law—~Joint fumily —Decree against the father clone—Attachment of fumily
- property in execution of such decree—Son's interest in the fumily properly when

bound by decree against the father or by a sale ¢ffected by the father—Civil Proce-

dure Code (Act XIV of 1882), Sec. 266.

Where, in a joint Hindue family, the father disposes of family property, the
son’s interest is bound, unless the son can show, in proceedings taken for that pur-
pose, that the disposal of the property by his father was made under circumstances
which deprived his father of his disposing power. So, also, where family property
is sold under proceedings taken against the father alone, the son’s interest is
bound, unless the son can show that the sale was on account of an obligation to
which he was not subject,

The father is, in fact, the representative of the family hoth in transactions and
in snits, subject only to the right of the soms fo prevent an entire dissipation of
the estate by particular instances of wrong-doing on the father’s part.

SecoND appeal from the decision of E. M. H. Fulton, Acting
District Judge of Surat, reversing the decree of Khén Bahidir
B. E. Modi, First Class Subordinate Judge of Surat.

The defendant, J agabhdi Lalubhdi, obtained a money decree
‘against Jagjivandds Daydrdm and D4y4bhdi Daydrdm, The two
Jjudgment-debtors were brothers living in union and doing joinb
-business. - Both were in possession of family property as manag-

“ing members of a joint Hindu family. They had firms ab Surat
‘and Barods, in which they were jointly interested. The business
of the firms was the family business, and the dealings with. the
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certain ancestral property of the judgment-debtors was attached.
The plaintiffs in this suit were the sons of Jagjivandds, and they
sought to raisc the attachment, on the ground that their father,

Jagjivandds, having died before the attachment, his interest in

the property was extinguished, and was not liable, in the hands of
his sons, to satisfy his personal debts. They further alleged that
those debts had not been incurred for the benefit of the family.
These objections having been disallowed in the summary pro-
ceedings, the plaintiffs brought the present suit to have their
shares in the property declared exempt from attachment and sale
in execution of the defendant’s decree against their father.

The Court of first instance, following the Privy Couneil rulings
in Gurdhari Ldll v. Kanto LAl and Suraj Bansi Koer v. Shiv
Prasdd Singh®, dismissed the plaintiffs’ suit, holding thatas the
debt, in respect of which the decree was obtained, was not alleged
or proved tohave heen contracted for any immoral orillegal pur-
pose, the plaintiffs were bound to satisfy it outof the ancestral

‘property in their hands.

On appeal the District Judge raised the following issue :—
“ Can the decree against Jagjivandds be executed against the
plaintiffy shaves in the family property ”?

On this issue he recorded his finding as follows :—

#The jundgment-creditors have obtained a simple money-decree against the
plaintiffs’ father alone, and, in execution, have attached the ancestral property,
This sult has been instituted to obtain a declaration that the plaintiffiy’ shares
are not liable to attachment and sale. I agree with the Subordinate Judge in
eonsidering that the debt is ome not contracted for immoral or illegal purposes,
and it is one for which the sons might, by a proper procedure, have been made
responsible fo the extent, at any rate, of thefamily property. The only question,
therefore, for consideration is, whether their shares can be attachied and sold in
sexecution of a money-decree, against their father, obtained in a suit to which
they were not made parties. The learned Subordinate Judge has collected most
of the numerous authorities on this subject, but.I regret that I am unable to cons
cur in the conclnsion at whieh he has arvived. The latest decisions on the gues-
tion are those of Hurdey Nerdin v, Ruder Per Fash(® and Bhikdjiv, Yashvantrdy@),
In the former case a simple money decree had been obtained, and, in delivering the
judgment of the Privy Council, Sir Richard Couch said: ‘ The attachment being
by an order prohibiting the defendant from alienating the property, it purported
L W LE,IT A, B2L () I L, R, 10 Cale:, 626.

G L. R.,61 4,88 ) Printed Judgments for 1884, p. 126.
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to be, as it must have been, an attachment of the entire eight annas; but what-
was attached and subsequently sold really was the right, title, and interest of
the father, against whom the decree lhas been obtained, in the eight annas: and it
is clear, from the terms of the sale certificate, that this is what was sold and pur-
chased by the appellant.’ This case has been followed by the Bombay High Court
in Bhikdji v. Yashvantrao(l), It was objected that both these cases were againsg
purchasers, who, of course, could not buy more than what had been put up for
sale, namely, the right, title, and interest of the judgment-debtor; bui, I think,
the judgwment of the Privy Council, at any rate, rests on a somewhat broader
basis than the hypothesis that, by mistake, mevely the right, title, and interest of
the judgment-debtor was sold, when the right, title, and interest of the family
might have been sold. No doubt in the case of Suraj Bansi v. Shiv Prasdd® the
Privy Couneil, as pointed out by Mr. Justice Latham in Fakirchand v. Aotichand(®),
has ruled that ¢ where joint ancestral property has passed out of & joint fami-
1y, either under a conveyance executed by a father in consideration of antecedent
debt, or under a sale in execution of a decree to pay father’s debts, his sons, by
reason of their duty to pay their father’s debts, cannot recover that property...:
but this ruling does not help us much to decide under what circumstances a sale
of the whole property can tuke place in execution ofa decree to pay father's
debts, The decisions in Gérdhari Lal’s Case and Swraj Bansi Koer's Case show
that where an father has mortgaged property, it can be sold, although the song
have not been made parties to the suit; but this seems to rest on the consideration
that the father had a legal right, under certain circumstances, to charge the pro.,
perty, and that the sons were owners of shares which were subject to that charges
Here, however, the father has not charged the property, and there does not seem
to be any decision of the Privy Council which favours the view, that, under such
circumstances, anything more than the right, title, and interest of the father can
bo sold in execution of a decree in a suit to which the sons ave not partiess
Looking to section 266 of the Civil Procedure Code, I find a list of the property
liable to attachment and sale in execution of a decree, and it includes all sale.
able property, moveable or immoveable, belonging to the judgment-debtor, or
over which, or the profits of which, he has a disposing power which he may
exercise for his own benefit.” This list must be considered exhaustive, as the
Courts have clearly no right to attach property, unless some authorvity for their
doing 80 can be found in the Civil Procedure Code; and there is no other section
authorizing a Court to attach property not mentioned in section 266 in execution
of a decree, Now, it can certainly not be said that the sons’ shares in ancestral
property belong to the father, and it can hardly be said that he has over such
shares a disposing power which he may exercise for his own benefit. He can
dispose of those shares in payment of certain antecedent debts, and sueh disposal
may, doubtless, be benefisial to him in so faras if frees from liability, but I do
not think that it can be said that he can dispose of those shares ‘for his- own
benefit without putting a very forced meaning onthese words, I haveexaminéd

a1l the decisions referred to by the Subordinate Judge, and also the cases re;’

ported in Ponnappe Pillai v. Pappumwngar @ and Muttayan Cheiti”v, Z'rem

+ D). Printed J udgments for 1884 P 126 ) L. L.R.,7 Born., 441,
@ L. R., (i I 4., 88, , ® I, I, B4 Mad,, 1,
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ddr of Swdgh: (). In the former of these Madras cases, Turner, C.J., pointa-
out that there are substantial differences between a sale under amoney decree and -
a sale under a decree ordering a sale fo enforce a mortgage. ¢ Where a Court

orders an absolute sale fo enforce a mortgage, it professes to sell whatever interest
the mortgagor was, under any circumstances, competent to create, and intended -
to create, at the time of the mortgage, Where a Court orders a sale in exect~
tion of a money-decree, it professes to sell whatever interest in the propevty.
swould, under any circumstances, be available to creditors at the date of the at--
tachment,’ As pointed out above, the property available to creditors at the date”
of the attachment is the inoperty belonging to the judgment-debtor, and the

property over which he has a chsposmg power which he may exercise for his
own benefits

: #Tt is, of course, with great hesitation that I have arrived at the conclusion,
that a son's share in ancestral property cannot be attached in esecution of a
money decree obtained against the father alone, I am aware that a contrary’
decision was arrived at in Calcutta (Remdut Sing v. Mahender(®)), but its effect
gseems somewhat weakened by the previous decision of the same Bench on
p. 389, which it is difficult to reconcile with the recent decision of the Privy
Council in Hurdey Ndrdin’s Case.  Possibly,both decisions wounld have been modi-
fled had the decision in Hurdey Ndrdin's Case been published before they were
issned,  Under any other circumstances it would have been impossible for me to
depart from such a very clear ruling (Ramdut Sing v. Mahender®); but, considering
the subsequent decision of the Privy Council, the Calcutta case cannot be held
to dispose of the question, In Jettyapd v. Lazimayo® the decision was given
by Sargent, C, J., and Melvill, J., and their Lordships remarked : ¢ Now, assum-
ing that other property than that of the father himself could be attached in
execution of a money-decree against him, which may well be doubted having ve-
gard to the decision in Deendyal’s Case, (6) &c.;’ and I think it 1ike1j that the doubt
here expressed would have been still stronger had the decision in Hurdey N artim ]

ease been then in existence.
* For these reasons the District Judge held, reversing the decree
of the first Court, that the plaintiff’s shares in the family pro~

perty were not liable to attachment and sale in execution of the
decroe against Jagjivan,

- From this decision the defendant appealed to the High Coult
Mdnekshd Jehdngirshd, for the appellant, referred to Nunomi,
Babudsin v, Modhun Mohun®,
" There was no appearance for the respondents.
. WEsT, J. --The extremely well-reasoned judgment of the Dis-
trict Judge is supported, apparently, by that of the Judicial
@1, L. R,, 6 Mad,, 1. @ L L. R., 9 Cale., 452, o

19 On the other hand, see Rdmplhul Sing v. Deg Ndrdin Smg, LLR,S Calc,,517\
4 Prmbed Judgments for 1883, p, 87. ® 1, L, R.\ 13 Cale,, 21, .
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Committee in Hurdey Nardin’s Case @, But that judgment
has, in its turn, been qualified by the recent decision in
Nanomi Babudsin v. Modhun Mokun®, By this, the father’s
disposition of the family estate, or a disposal of it under pro-
ceedings taken against the father alone, is made to affect the
son’s as well as the father’s interest, except so far as the son can
establish, in a proceeding taken for that purpose, that the volun-
tary disposal was made under circumstances which deprived the
father of the disposing power, or that the enforced disposal was
on account of an obligation to which the son was not subject.
The father, in fact, is made the representative of the family,
both in transactions and suits, subject only to the right of the
sous to prevent an entire dissipation of the cstate by particular
instances of wrong-doing on the father’s part.

“The Distriet Judge has relied on section 266 of the Code of
Civil Procedure, which says that the property subject to attach-
ment must be such as the judgment-debtor could dispose of for
his own benefit. This is the direction, no doubt; but it does no
more than state a general principle, which, though the section is
not, referred to, must have been present to the minds of the
Judiecial Committee. Their Lordships thought probably that the
father could dispose of the family estate for his own benefit, at
least primd facie, and subject only to the rights on which the
sons could rely in particular cases.

In the present instance, the father was really sued as the head
of a firm. It seems that the debt was one for which the sons
“would be liable. In their suit to establish their title, as against
the attachment, they have had an opportunity of proving all in
favour of their own exemption which they could have urged had
they been joined as defendants. Thus, no injustice is done in
declaring their shares answerable, equally with their father’s, for
the common debt, although this has been established in a suit
against the father alone,

The decree of the District Court is reversed, and that of the

Subordinate Judge restored, with costs throughout on the res-

pondents, ‘
v v . Decree reversed,
M L. R, 111 A, 26 - ®) 1. L. B, 13 Cales, 21
B 1026—6 s ‘
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