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1837.

In b e  the  
PlS’jeiTION 

01-' 
RXijhi.

Saegent, 0. J.~Tlie application by Radlii to be released from 
prison was virtually an application for review of tbe order for 
her imprisoumeiit, on the ground that it was contrary to law. 
Two objections were taken to this application by tbe judgment- 
creditor. First, that Radbi should have taken tbe objection 
when she was arrested and brought before the Judge  ̂ and that 
not having done so, it is now too late; but her mere omission to 
do so cannot, as it was contended by tbe opponent, be regarded 
as a waiver of her right of exemption from arrest; and, having 
regard to the nature of the right claimed, it was one which the 
Court could not properly decline to consider on review, however 
late the application might have been. Secondly, it was said that 
the decree was absolute in its terms, and contained no express 
limitation of her liability ; and as she did not apply for a review, 
no other course was open to the Small Cause Court Judge in 
executing it but to enforce it in the ordinary manner. The decree 
had been made in a suit on a bond in which she had joined with 
her husband as surety, and simply directed her to pay the debt. 
As the law is clear that in such a case Radhi would only be liable 
to the extent of her siridhcm— Govindji Khim n  v. Zahnkids 
Nathuhhor/ '̂  ̂ and Narotcm  v. Ndnha — it must be assumed 
that the direction to pay had reference to that fund only. We  
think, therefore, that the Small Cause Court Judge was wrong 
in refusing the application.

CD I. L. E., 4 Bom,, 318. L L. R,, 6 Bom., 473.

APPELLATE CIVIL.

1887. 
September 22,

Before Sir Charles Sargent, Kt., CM(f Jmlice, and 
Mr. Justice Ndndbliai Haridas,

KASTUECHAND GUJAR, P l a i n t i f f ,  v .  PARSHA MAHA'R, 
D e i ' e n d a n t . *

Jurisdiction—Deo'ee—Execution—British Courts in India, poioer of, to send their 
decrees for execution to Courts not in British Indku—Praetice.

The Courts of British India have no authority to send their decrees for exe- 
fiution to Courts not in British India,

T h is  was a reference by R^v SdJieb Vesrkatrav R. Ind,mdar, 
Subordinate Judge of Bijdpur, under section 617 of the Civil 
Procedure Code (Act XIV of 1882).

^  Oivil Eeference, Ko, 37 of 1887.



The.question referred by the Subordinate Judge for the High 1S87. 

Court’s decision was

Has a Court in British India jurisdiction to transfer its decree 
to a foreign Court, or to a Court in a Native State, for execution 
by the latter ?

The Subordinate Judge's opinion on the point was in the 
negative.

CMmanldl Eirdldl for the plaintiff The deeree can be sent for 
execution to the Court in a Native State. The term Court ” 
as used in section 223 of the Civil Procedure Code will include 
a foreign Court. In section 12 the word is qualified expressly 
fey the addition of foreign ”, and the intention of the Legislature 
may be gathered from this, that where “  C o u r t i s  used alone it 
must include all CourtSj and should not be confined to a Court in 
British India.

Motildl M. MunsM, for the defendant, contended that the British 
Courts cannot send their decrees for execution by Courts out of 
British India.

S a b g e n t , C. j .  The Courts o f  British India have no author­
ity to  send their decrees for execution to  Courts not in British 
India.
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APPELLATE CIVIL.

Before Sir Charles Sargent, Ki., Chief Jusiice, mid 
Mr. Justice NdndhJiui EandCis.

Y A S H V A N T  S H B N V I abti) Oticeus, (or ig in a l PLAm iiPrs),A ppbliants, v.
V IT H O B A  SH E TI, deceased, b t  his M inor Son, (original D efendant), September 22.
’ E espondent.* ----------- -------

Mortgage^Meniion in morigage-deed o f  another debt due to mortgagee distinct from  
sum advanced at date o f  mortgage— Clause in deed undei'taMng to pay off old dehis 
when taJsing bach the land— Old debt not a charge on land  ̂but redemption condit­
ional on payment o f both debts—Execution— Claim to attaaheil ■property—Order 
passed against claimant—Neglect o f  claimant to sue within a year after date o j 
m'der—Civil Procedure Code (A ct X I V 0/1882^, Secs. 278,279, 280, mid 283—- 
%kiututimiActXVoflsnfSclLlI,Art.ll,

■* Second Appeal, No. 498 of 1885.


