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ORIGINAL CIVIL.

Before §ir . Sargent, Kt., Chief Justice, and AMr. Justice Bayley.
KARIM MAHOMED JAMA'L aNp ANOTHER, (PLAINTIFIS), v. RAJOOMA'
AxD NOORBA'T, (DeFENDANTS).”

Specific performance—Decree in fovour of plaintyf —Rectification of decree on
application of defendant— Motion to set aside decree dismissed—Subsequent appli-
cation to rectify decree—Res judicata— Practice— Objection taken at hearing that
the application made to Court was not the application of which notice had been
given to opposite party— Preliminery point.

The plaintiils sued in 1877 for specific performance of an agreement, dated 27th
September, 1871, by which certain landed properties were o be divided, as speci-
fied in the agreement, between them and the defendants. The case came on for
hearing on the 13th September, 1878, The defendants did not appear, and a
decree ex parte was made, which declared that the plaintiffs were entitled to have
the agreement of the 27th September, 1871, specifically performed, and referred
the suit to the Commissioner for the preparation of conveyances, &c. The
decree was sealed on the 9th October, 1878. No further steps were taken by
any of the parties for six years, and in September, 1884, the matter was first
brought before the Commissioner, He then directed the defendants to lodge
with him all the title-deeds of the properties which by the agreement were to
goto the plaintiffs as their share. The defendants theéreupon applied that the
plaintiffs should be directed o lodge the title-deeds of the.properties swhich by
the agreement were to go to them, but the Commissioner refused to make this
order, being of opinion that he was not anthorized to do so under the decres,
which contained no direction to him in respect thereof. The defendants on the
10th November, 1884, gave notice to the plaintiffs, that they would apply to the
Court—(1) *“to set aside or vary its order of the 13th September, 187S, so far
as it related to the lodging of title-deceds, &c.; (2) to appoint a receiver of
certain properties mentioned in the agreement; (3) to-order the plaintiffs to
deliver up to the defendants the properties which belonged to their share under
the agreement; (4) to order certain accounts to be taken.” This motion was
not brought on until the 10th September, 1885, on which day it was dismissed
with costs ; the Judge holding that the defendants had not shown sufficient
cause to justify the sefting aside of the decrce under section 108 of the Civil
Pracedure Code (Act XTIV of 1882). The plaintiffs having still kept possession
of certain of the properties which by the agrecment were to go to the defendants,
notice was given by the defendants to the plaintiffs on the 28th April, 1887, that
they would apply to the Court for an order that the plaintiffs should perform
their part of the agreement of the 27th September, 1871, so far as it remained
unperformed by them, by giving up to the defendants posscssion of certain pro-
perties, and by accounting for the rents thereof, &c., &c. At the hearing of this
motion, counsel for the defendants asked that the decree should be rectified,
by directivg that the agreement should be specifieally performed by the plaintifis
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and defendants respectively. The defendants contended that the appliction
was barred by lapse of time, and that the question was s+ Juedicate by the ovder
of the 10th September, 1883.

Held, that the defendants were entitled to have the Jdecree rectified, The fact
that the deeree declared that the plaintiffs were entitled to have the agreement
of the 27th September, 1871, specifically performed, implied an order for specific
performance of thab agreement by all the parties to it. The wandatory words,
bowever, as against the plaintiffs having been, in the first instance, omitted, might
now he inserfed in the decree, so as to put the decree into the ordivary and
usnal form of decree in cases of this matare. The Court has inherent power
over its uwn records so long as those records are within its power, and it can sut
right any wistake in then,

Held, also, thab the motion was not »es jwlicate by reason of the previcus order
of the 10th Septembher, 1685,  Although the notice of motion then served by the
detendants on the plaintiffs included matters in respect of which the defendants
Sought relief by their present application, the Judge in making the order dealt
with them as ancillary to the first and main point raised in that motion, riz.,
the defendants’ right to set aside the deerce under section 108 of the Civil
Procedure Code {Act XIV of 1882). Having decided that point against them,
e did not really consider the other points at all, and did not adjudicate upon
them, and, therefere, the prezent application in respect of those matters was not
res gudicule,

C'ounsel for the plaintiffs contended that the defendants were not entitled, on

*the present motion, to ask for a rectitication of the decree, inasmuch az their
notice of motion did not intimate that the point would be raised.

Held, that such an objection ought to be taken at once as a preliminary point.
As it was not made until the argoment of counsel for the defendauts was con-
cludded, it should be taken that the form of the motion as made to the Court was
acquiesced in.  The objection was then oo late.

Morion.—The plaintiffs brought this suit, in 1877, against the
defendants, to cbtain specitic performance of an agreement dated
the 27th September, 1871,

The defendants were the daughters of one Tdjoobhoy Killdbhoy,
who died intestate in May, 1869, leaving a considerable amount of
moveable and immoveable property. The first plaintiff was the

" nephew and the second plaintiff was the sister of the said Tdjoo-
bhoy.

In July, 1869, the defendants applied for joint letters of ad-
ministration to their father. The plaintiffs thereupon entered
caveats. In July, 1870, the second plaintiff assigned her interest
in the estate of the intestate to the first plaintiff, Karim Mahomed
Jamél,
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On the 27th September, 1871, by a registered memorandum of
agreement it was agreed between the defendants and the plaintiffs
that the caveats entered by the plaintiffs should be dismissed,
and that joint letters of administration to the estate of Téjoobhoy
should be issued to the defendants, and that, with reference to the
estate of the said Tdjoobhoy, the following arrangement should be
carried out :—

(1) Certain properties, specified in schedule A annexed to the
agreement, were to go to the plaintiffs as their share.

(2) Certain other properties, specified in schedule B, were to
go to defendants as their sharve, '

(3) A property mentioned in schedule C was, after certain pre-
liminaries, to be divided between the plaintiffs and the defendants.

On the 25th September, 1877, the plaintiffs filed this suit for
specific performance of the above agreement. In their plaint they
stated that they were ready and willing on their part to carry out
the agreement ; and they prayed (1) for specific performance of
the said agreement; (2) that the defendants might be ordered to
execute to the plaintiffs conveyances of the several properties-

- specified in the schedule, and to hand over the title-deeds; and

(3) for accounts, &e., &e.

On the 13th September, 1878, the case came on for hearing.
The defendants did not appear, and an ex-parie decree was passed
for the plaintiffs, The following is the material part of the
decree ;— '

¢This Court doth pass judgment for the plaintiffs, and doth deelare that the

plaintiffs are entitled to have the agreement of the 27th September, 1881, specific-
ally performed, and this Court doth order and decree that the title-deeds and

. the sevéral properties mentioned in schednle A to the said agreement belodged in

the office of the commissioner for taking accounts, &ec., of this Honourable Court,
to enable the plaintiffs to prepare the conveyance of the said properties. And
this Court doth further order that proper deeds for carrying out the provisions
of clause 9 of the said agreement be prepared by the several parties to whom
the said properties are agreed to be conveyed at their own expense, and that
such deeds when prepared be executed by the proper authorities, And this
Court doth further order that the plaintifis do pay to the defendants thesum
of Rs. 3,300 on or before the execution of the said conveyances, .And this
Court doth further order that it be referred to Charles Edward Fox, Esq., as
Commissioner appointed for that purpose, in pursuance of Act VIII of 1859,
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section 181, to take the accounts of the rents of the several properiies and
outstandings due to Thjoobhoy Kallibhoy, deceased, received by them or come
%o their hands respectively prior to the said 27th day of September, 1571, wnd
the said Commissioner is to ascertain and report to this Henouruble Court, witl:
all convenient despatch, upon the matters hereby refervad, after making «} juss
allowances ; and for the better taking of such accounts it i3 urdered that the
plaintiffs and defendants do produce before the said Comumissioner all hanks,
papers, and documents in their or any or either of their custody, pussession or
‘power relating thereto,”

The decree then ordered that the case showld e referred to the
Commissioner to take accounts of rents, &e., and eoncluded in the
usual form, wiz, “any of the said parties are to Te at liberty to
apply to the Court as there may be occasion.” The deeree was
sealed on the 9%h October, 1878,

The case having thus been referred to the Commissioner’s office,
no steps were taken by the parties for six years, viz., until Septera-
ber, 1884, when the matter was first brought before the Commis-
sioner. He then directed the defendants to lodge with him all
the title-deeds of the properties included in schedule A of the
wgreement, which, as above stated, were to go fo the plaintiifs as
their share. The defendants at ence applied that the plaintiffs on
their part should be directed to lodge the title-deeds of the pro-
perties in schedule B which were to be conveyed to them, but
the Commissioner refused to malke this order, being of opinion that
e was not authorised to do so under the decree, which contained
no directions to him in vespeet thereof. The defendants there-
upon, on the 10th November, 1884, gave notice to the plaintiffs,
that they would make an application to the Court “to set aside
or vary its order of the 13th September, 1878,” in certain specified
particulars. The terms of the notice of motion are set out in full
in the order made by the Court upon the motion. {See infra.)

This motion was not brought on until September, 1885, and on
the 10th September, 1885, it was dismissed with costs; the learned
Judge (Bayley, J.,) being of opinion that the defendants had not
shown sufficient cause to justify the sctting aside of the deeree
ander section 108 of the Civil Procedure Code (Act XIV of 1882),
and further that the application was barred by limitation undex
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article 164 of the Limitation Act XV 0f1877. The order dismiss-
ing the motion was drawn up, and was as follows :—

“Upon hearing Mr. Macpherson, advocate for the defendants, who on the 2nd
February, 1885, moved, on notice of motion dated 10th November, 1884, for the
following orders and directions of the Court, namely:—

1, To set aside or vary the order of the Court made in this suit on the
13th September, 1878, 50 far as it relates to the lodging in the office of the Com-
missioner or handing over the title-deeds, and executing the conveyances as
mentioned in the said order.

«9, To appoint a receiver to collect and get in the reuts, profits, and income
of the immoveable property situate at Butcher Street, and more particulariy
described in schedule C to the agreement of 27th September, 1871.

%3, To arder the plaintiils, or any or either of them, to deliver up possession
forthwith to the defendants of the immoveable property situate at Mihim, and
more particularly lastly described in the schedule B to the said agreement of
27th September, 1871

¢4, That the Commissioner of the Hononrable Conrt be directed o take from
the plaintiffs, or either of them, the following accounts, namely:—(i) an account
of the rents and profits of the aforesaid property at Mihim received by the
plaintiffs, or either of them, from the time of their or either of their taking
forcible possession as stated in paragraph 14 of the defendants’ affidavit affirmed
on the 5th November, 1884, up to the time of delivering possession thereof to
the defendants ; (ii) an account of the rents and profits of the aforesaid property
at Butcher Street received by the said plaintiffs, or either of them, from the passing
of the decree mentioned in paragraph 17 of the foregoing affidavit up to the time
of delivering possession thereof to the receiver aforesaid ; and (iii) an account of
the building materials which the plaintiffs, or either of them, appropriated to their,
his, or her own use, as mentioned in the said paragraph 17 of the said affidavit ;
and upon reading, &e., & ,and the motion heing this day called on for judgment,
it is ordered that the motion be refused, and that the defendants do pay to the
plaintiffs their costs of, and incidental to, the said motion.”

On the 28th April, 1887, the defendants through their attorneys
sent the following notice of motion to the plaintiffs :—

«Take notice that on Thursday next, the 5th day of May, 1887, or so scon
thereafter as he can conveniently be heard, counsel will move on behalf of the
defendants abovenamed, before the Honourable Mr. Justice Bayley, on the grounds
of the joint atfidavit of the defendants abovenamed, (copy whereof is sent heve-
with), for an order and divection of the Court that the plaintiffs do perform their
part of the agreement of the 27th September, 1871, referred to in the said plaint so
far as it remains unperformed by them, by forthwith giving up possession to the
defendants of the Mahim properly referred to in the défendants’ said affidavit,
and by rendering an account of the rents, produce, and profits thereof, and after
ascertaining the amount of such rents, produce, and profits, by paying the same
to the defendants; and that a division or sale of the property, described in
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aad that the plaintiffs, or one of them, do account for the renfs aud pr
the éaid property; and that the defendants ruceive their shares upon such
divigion or sale and also their shaves in the rents and profits thereof ; and
further notice that at the time of making such motion as aforesaid the defend-
ants will rely npon their atidavits atfivmed respectively on the 5th November,
1884, 1st December, 1854, and 18th June, 18853, and the affidavits of Herbuers Wil
liam Buekland affirmed on the 15th December, 1854, and the 18th June, 1883, and
filed in support of and the atlidavit of the flvst plaintit? afiinmed on the 25th
November, 1884, filed in opposition to the motion made on their behalf hetfore the
Houourable Alv. Justice Bayley and dismissed by His Lordship on the 10th
September, 1885. Duted this 28th Apvil, 1887,
¥

The motion having come hefore Bayley, J., he rveferred it to the
Chief Justice as a proper case to be heard Ly two Judges; and
it accordingly came on for hearing bhefore Sarvgent, C.J., and

Bayley, J.

Macpherson, (Acting Advocabte General), for the defendants, in
support of the motion :—The plaintiffs obtained, ¢x parte, a decree
against the defendants for specific performance of the agrecment
of September, 1871, Inorder that the decree may be carried out,
the matber has been referred to the Comnmnissioner; but as the
decree stands, the Commissioner is authorized only to enforee the
agreement against the defendants, and not against the plaintifis.
Under the agreement, all the properties mentioned in schedule B
are to go to the defendants as their share, and the property wen-
tioned in schedule C is to be sold, and the proceeds divided. Bus
the plaintiffs still keep possession of one of the properties, (called
the “ Mdahiin property ’), mentioned in schedule B and also the
property in schedule C. The decree ordered nothing on behalf
of the defendants, but gave specific performance to the plaintiffs,
and the result is that the Comnissioner considers that he cannot
enforce it in our favour against the plaivtitfs. But the Court in’
giving judgment must have intended the whole agreement to be
performed. '

[SargeExT, C. J.:—You ask for a rectification of the decree.
Bub there is no doubt that the decree meant to give specifie per-
formance to the plaintiffs, on the condition of their performing
their part of theagreement. Upon a decrec for specific per-
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formance both sides can go into chambers, and obtain all that is
necessary to carry out the agreement.]

That is all we ask. We ask either that the Court should now
declare that that is what is meant by a decree for specitic perform-
ance, or that it should now insert in the decree the directions
that are necessary in justice to the defendants. The agreement
and decree have been carried out, except that some of the property,
which ought to come to the defendants, is still withheld by the
plaintiff. We now ask the Court to order him to carry out his
part of the agreement, for the specific performance of which he
got a decree. We have demanded possession of our property,
but he has not given it. The decree might be in these words:
“ declare that the said agreement ought to be specifically per-
formed, and this Court doth order that it be specifically performed
by plaintifis and defendants respectively.” We also ask that
the plaintiffs should be directed to account for the rents and
profits of the Mahim property. The Court can alter the decree—
Daniell's Chancery Practice (last ed.), pp. 813-823 ; In re Swire®.
Section 206 of Civil Procedure Code (Act XIV of 1882) does not
apply to the High Court. This Court has its powers independ-
ently of the Code. Counsel also referred to Lawrie v. Lees®
and Seton on Decrees, 1284, :

Jardine for plaintiffs, contra :—I appear for the plaintiffs to
resist the motion, of which we got notice by the letter of the 28th
April, 1887, Inthat letter there is nothing said about any inten-
tion to apply for a rectification of the decree, and I, thevefore, do
not propose to argue that point.

[SarcExNT, C. J.:—DBut this question of rectification has been
now argued at length before us. If the point does not arise out
of the notice served upon you, the objection ought to have been
taken at once, so that the discussion before the Court might be
limited to the points raised inthe notice. Such an ebjection
ought to be taken as a preliminary point. As it was not taken,

vre minest hold that the fao
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Then I submit that the Court has no materials before it to
enable it to deal with the question of rectification of the decree,
The decree is now ten years old. The defendants have had, in
some respects atall events, the benefit of that decree, and now at
the end of ten years they ask that it may be rectified. I they
were dissatisfied with the decree, they might have had it set aside,
or have got a review. They did not avail themselves of either of
these remedies. How can they complain now ?

But, further, I submit that this question is resjudicate. On the
10th Novgmber, 1884, the defendants gave notice of motion “to
vary the decree ”—that is, to rectify it. They did not bring on
that motion until the following year, and on the 10th September,
1885, it was dismissed with costs. The defendants asked then
for preeisely the same relief that they ask now, but in a ditferent
way. They might have urged then all that they urge now.
They were bound to bring forward every ground on which they
could ask relief—sec. 13 of the Civil Procedure Code (Act XIV
of 1882). They use the same affidavits now that they used then.
Their application was refused.

[SanceNT, C. J. :—That application appears to have been re-
fused on the ground that, unless the decree was set aside, nothing'
could be done. The alteration they then asked for was ancillary
to setting aside the decree. They asked that the decree should be
varied in case it was first set aside, and the Judge thought that
sufficient canse was not shown justifying the setting aside of the
decree under section 108 of the Code. The application now is to
amend the decree by inserting certain words.]

The relief asked for is the same. The order recites the whole
application, and refuses it. The Court can only look at the order
to see what was asked for and what was done, and that order
shows that the present application is res judicata.

Further, is no lapse of time to be a bar to an application of
this kind ¢ This is really an application for review, but a review
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[BaviEy, J.—This application is not made under the Code,
but under the general powers of the Court.]
Where a special remedy is given by law, parties cannot seek
similar relief under the general powers of the Court.
2

Macpherson in reply :—This is not an application for review
under section 6238 of the Code. That scction gives the right to
apply for a review of judgment. The word “ judgment” is defined
by section 2 of the Code.  In a review you attack the judgment.
We do not complain, in any way, of the judgment. We ask rather
that the decree may be made to conform to the judgment.

 8arGENT, C.J. . —The question before us ariseson the notice of
motion given by the defendants to the plaintiffs on the 28th April.
(His Lordship read the notice above set forth.) The motion
having come before Bayley, J., he has referred it to this Court
for decision.

The whole matter has been veferred to wus, and there is no
doubt, therefore, that the plaintiff might have taken here any
objection which he might have taken before. If, when the case
first ecame on before Mr. Justice Bayley, it had been objected that
the defendants, on the notice which they had given, could not ask
for a rectification of the decree, and that objection had been re-
peated here, I should have been disposed to refuse this applica-
tion on that ground.

In this case, however, the objection, that the notice of motion
did not state that an application would be made to rectify the
decree, was not made until Mr. Macpherson had concluded his
argument, and was then too late. The question, therefore, now
is, whether the ovder asked for can be made, having regard
to the terms of the decree; and, if ‘not, whether the decree can
now be rectified so as to allow the order to be made.

Under the terms of this decree I should not myself have had any
difficulty in making all the orders necessary against both parties
for its performance. The declaration which the decree contains,
that the plaintiffs are entitled to have the agreement of the
27th September, 1871, specifically performed, implies that he is
himself specifically to perform it, as well as the defendant.
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As, however, the absence of mandatory words as againsi the
plaintiffs has given rise to difficultics, we have now to consider
whether the decree can now be rectified so ax to allow the
necessary orders to be made. Can we now insert the mandatory
words ¢ We have been referred to In re Swirc®. In that
case Lindley, Ld,, says: “There is uo such magic in passing
and entering an order as to deprive the Court of jurisdic-
tion to make its ownrecords frue, and if an ovder as passed as
entered does not express the real order of the Court, it wonli,
as it appears to me, be shocking to say that the party agurieved
cannot come here to have the record set zight...... It appears
to me, theretore, that if it is once made out that the order, whether
passed and entered or not, does not express the order actually
made, the Court has ample jurisdiction to set that vight, whether
it arises from a clerical slip or not.” And Bowen, L. J., says:
“ Every Court hasinherent power over its own records as long as
those records are within its power, and it can set right any mis-
take in them. It seems to me that it would be perfectly shock-
ing if the Court could not rectify an error which is really the
error of its own minister., An order, as it seems £0 e, even when
passed and entered may be amended by the Court so as to carry
out the intention and express the meaning of the Court at the
time when the order was made, provided the amendment be wade
without injustice, or on terms which preclude injustice.”

These passages, which I have read from the judgments of the
Lords Justices, must conmmend themselves to the common sense
of every one.

Tt is true that a considerable time has elapsed since the decree
was made. The decree was passed in 1878, and we are now
in 1887. What is it, however, that we are really asked to do?
We are merely asked to put the decree into the ordinary and
usual form of decrees in cases of this nature. I can see no
difficulty in doing this. The plaintiffs asked for a decice for
specific performance of an agreement, and they got it. How can
they object to the décree being in the form in which such decrees
are ordinarily framed ? The decree, as it stands at present, declares

@ L, R., 80 Ch, Div., 239, at pp. 246 and 247,
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that “the plaintiffs are entitled to specific performance of the
agreement.” The usual form is to declare that “ the agreement
ought to be specifically performed, and the Court doth order and
decree that the same be specifically performed accordingly.” I
think the decree may be amended so as to put it inte the usual
form,

But we have been asked by the defendants to do more than
this. We have been asked to add further and consequential
directions. We think, however, that we cannot do this. Many
things may have happened to affect the position of the parties,
and we are of opinion that it would not be safe to do more than
we have said. Under the decree as amended, the parties can, no
‘doubt, have the agreement carried into effect.

It has been contended that the present motion is 7es judicata ;
and that the question was decided by Mr. Justice Bayley by his
order of the 10th September, 1885. No doubt, reading literally
the notice of motion on which that order was made, the relief there
agked for would seem to be the same as that applied for now.
But it is impossible not to see how the Judge there dealt with
the motion. The first clause of the notice of motion, as stated in
the order itself, was that the defendants would apply to set aside
the decree of the 13th September, 1878. That was an application
under section 108 of the Code. The notice of motion, however,
included other points, and no doubt these points included. the
matters in respect of which the defendants now seek relief. It
is clear, however, that Mr. Justice Bayley dealt with these sub-
sequent points as ancillary to the first and main point raisedin that
motion, viz., the defendant’s right to set aside the decree. Having
decided that point against them, he did not really consider the
other points at all, and did not adjudicate upon them, and, there-
fore, I do not think that the present application is res judicata by
reason of the order of the 10th Seéptember, 1885.

Then it was argued that the defendants might have applied for
a review, and that having failed to apply within the preseribed
time they are now barred from obtaining relief. We do not,
however, think that this is a matter for review. It isthe dectee
we are asked to alter;, and. not the judgment. There cannot be a
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veview beeause of anerror in a decvee,  Seetion 2086 of the Code
deals with amendments of deerees; seetion 623, with review of
judgments,  The former section, however, does nob apply to this
Court. .

Tror the reasons which I have given, we are of opinion that the
dleeree may be ameunded in the mauner which I have pointed out,
Inasmuch as the difliculties have plainly avisen in couseqnence
of the defendants not having appeared at the bearing of the case
in September, 1878, we think they ought to pay the costs of thix
motion.

Attorney for the plaintiffts . —Mr. Khanderdo Moo,

Attorneys for the defendants:—DMessrs.  Cranford  end
Bucklaowd.
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Before Mr. Justice Furran.,
KARSANDAS NATHA axp Oruegs, (Praxsmiess), v LADRAVAHY,
KARAMST MADHOWJIL, (» Mvor), axp KESSARBAL, (DereypanTsy*

Hindu law— Will—Adoption— Adoption directed do be e, not by testutors seidoe,
but by the widow of his deceased son—Such adoptivr is an adoption, not o bestutus
Himself, but €o his deceased son—Adoption of testalor’s meplew divected by will.
Dequest of property to suck nophew—ddoption a condition precedent e his tuling
the property wnder the will—Persono designata—Bequest of properiy to
anmariied gramd-daughier of testater, and after ke deatk to her childpen, if any,
s a0 gift of life interest in such propeety.

15, a Hindu, by his will dated the day before his death, declived that it was
his wish to adopt his nephew Karamsi as his son, but that, if te should be nnuble
to do so in his lifetime, his danghter-in-law Ladkdvuhu, (the widow of his decensid
son Lilddhar), was ““fo take the sald Karamsiin adoption,” This will then cou-
tinued : ¢ His adoption ceremony is to be pexformed, My property, whick may
remain as a residue after all the things mentioned in my will bave been doue, i
give to this Ind as his inheritance, and I appoint him as my heir.” A subsequent
clanse of the will directed as follows :—

‘48, *‘In the twenty-cighth clause above it has been divected (that a son) should
be adopted. In accordance therewith, after the said Karamsi shall have been
:idopbed, shonld he die without {lewving) any descendants, then Chory Lidkdvaha
is duly to adopt, out of my father Jidu Asar's descendants, any lad who may be
found fit, * And if the spid Ladkdvahu should not be living af that thae, then
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