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On Hirdbdl’s death, however, which took place before the astasl

grhn’s of administration to Dosdbhidi, such a citation was impeva-

tively reguived by scetion 16 of Act V oof 1881 before the grant
gould be legally made, and, thevefore, in default of sueh citation,
the proceedings were defective in substance—a cirewtimstmien
which constitutes good cause for the revocation of the letters of
administration, as provided Ly section 50 of the alove Aet.  We
nmust, therefore, discharge the order, and direct that the letters of
adininistration granted to Dosdbhii he revoked, and probaze be
granted to Hormusji, in accordanee with his application,

The applicant to have his costs heve and in the Court below,

REVISIONAL CRIMINAL,

Before My, Justiee West aid My, Jusiice Dirdmood.
IN RE HOWARD.*
Defaomation— Republication of defamatory matter already published—Tadian P
Code (det XLV af 1860), Sec. 499—Dismissal of compiletind—Criminal P
Code (Act X of 1882}, See. 203, '

cldere

A coraplaint was filed, under section 499 of the Indian Penal Code, against the
proprietors, editor, and printer of a newspaper for publishing matter alleged to be
defumatory. The Magistrate, iefore whom the compluint was lodged, fownd that
the publication complained of was a mere reproduction or republication of what
hiad been previously printed and published in another newspaper. He was,
therefore, of opinion that, unless and until criminal proceedings had heen takenin
respect of the earlier publication, a charge of defumation conld not properly be
brought with regard to the later publication. He, therefore, dismissed the com
plaint, under section 203 of the Code of Criminal Procedure (Aet X of 1882).

Held, that the order of dismissal was improper. The Indian Penal Code
{zec. 489) makes no exceptionin favour of a second or third publication as com.
pared with a firat, If the complaint is properly laid in respeet of a pubiicatioy
which is primd focie defamatory, the Magistrate is bound to take cognizance of
the complaint, and deal with it according to law.

THIs was an application under the criminal revisional juris-
dietion of the High Cowrt, under section 435 of the Code of Chi-
minal Procedure (Act X of 1882).

The applicant Howard lodged a complaint in the Court of the
Chief Presidency Magistrate, charging the proprietors, editor, and
printer of a Bombay newspaper, called the ddvocafy of Iadia,
with defamation.

: * Criminal Revision ;. Application No. 172 of 1867.




168

1887,

In nx
Howainp.

THE INDIAN LAW REPORTS. [VOI:. XIL.

The charge was laid in respect of three paragraphs or reports

.published in that paper under date the 21stand 24th August,

1886, and 30th September, 1886, respectively. The alleged de-
famatory paragraphs purported to be extracts from other news-
papers, called the Poona Observer and the Detlan Herald, which
contained reports of certain criminal proceedings instituted against
Howard at Poona.

The Magistrate, after examining the complainant, dismissed
the cowplaint, under section 203 of the Code of Criminal Pro-
cedure (Act X of 1882). Being of opinion that until the Poona
Observer and the Dellkan Herald had been proseeuted and con-
victed of defamation in respect of the original reports which
were alleged to be defamatory, no charge of defamation would
lie against the Advocate of India for merely reproducing the re-
ports already published by the Poona newspapers. He also held
that the ecomplaint was one of a frivolous and vexatious charac-
ter, intended to insult and annoy the owners and staff of a news-
paper, with the management of which the complainant was at
enmity.

Against this order of dismissal, Howard made the present
application to the High Court, under section 485 of Act X of 1882,

The Court (West and Birdwood, JJ.,) sent for the record and
proceedings of the case, and after hearing the applicant in sup-
port of his application made the following order :—

WEsT, J.:—It appears from the decision of the Magistrate in
disposing of the case, though the matter is not brought out with
absolute clearness, that he was under the impression that when
& previous publication of the alleged defamatory matter had
occurrved, the subsequent republication could not properly be
made the subject of prosecution until that course had heen taken
with regard to the earlier publication. This, however, is not
law. The Indian Penal Code makes no exeeption in favour of a
second or third publication as compared with a first ; and such
an exception would obviously be made a means of defeating the
principal provision of the law of defamation. In England itis not
allowed to a defendant to prove that a statement, similar to the
one for which he is indicted, has been previously published by
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persons who have not been prosecuted (see Reg. v. HoltM); and
the repetition of a common rumour, however prevalent, is not
received as an excuse for its further promulgation (Waithman v.
Weaver @) ; nor, according to the English law, is the recovery
of damages against one journal accepted cven as mitigation
in an action against another journal for a repetition of the
libel (Reg. v. Kerr ¥). It will be necessary, and we direet the
Chief Presidency Magistrate to resume the consideration of the
complaint in this case, directing his attention to the particulars
thereof with reference to the principles we have indicated, and he
will thereon give his decision on the complaint with regavd to
the following points:—1, the veracity and good faith of the
complaint ; 2, the legal responsibility of the persons aecused, and
each of thew ; 3, as to the fact of publication ; and, 4, with regard
to the nature of the publication as penally defamatory or other-
wise. The order of the Magistrate dismissing the complaint
is reversed, in order that he may procced in the course we have
thus preseribed.

Order reversed,
(1) 8 Cox. C. C., 411. (2 11 Price, 257, note. 8¢ & P, 177.

APPELLATE CIVIL.

Before Sir Charles Sargent, K., Ckief Justice, and
My, Justice Nandbhdi Haatdds.
MOHANLAL RAICHAND, (Pramnrirr),v. VIRA' PUNJA' asp
O1HERS, (DEFENDANTS).¥
Jurisdiction—Civil Procedure Code {Aet XTIV of 1882), Sec. 15,

The plaintiff, who was a money-lender residing within the limits of the Ahmed:
4bad Cantonment, sued the defendants, who resided within the jurisdiction of the
City Small Cause Court at the same place, upon a bond executed by them at the
cantonment. He presented his plaint to the Cantonment Magistrate, whose
pecuniary jurisdiction extended to Rs. 200 only ; but thatofficer, being of opinion
that the suit was cognizable by the City Small Cause Court, returned it to the
plaintiff, who subseguently presented it to the Judge of the City Small Cause

Court, whose pecuniagy jurisdiction extended to Rs. 500, On reference by him
to the High Court,

* Civil Reference, No, 31 of 1887,
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