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Befors Sir Charles Sargent, K., Clief Justice, aud
Mr. Justice Nindblhd: Haridés.

SHRI SIDHESHWAR PANDIT, (onieivan PLAINTIFF), APPELLANT, %
SHRI HARIHAR PANDIT, (orieIxas Derexpaxt), RESPONDENT.®
Jurisdiction—Act X1V of 1869, Secs, 23 and 24—Subordinate Judge appoinied to
assist another Subordinate Judge, powers of —Second appeal, oljection to jurisdiclion

on-Praciice,

Where a Subordinate Judge is deputed, under section 23 of Act XTIV ]of 1869,
to assist ancther Subordinate Judge, the assistance hy the Judge so deputed can
only be afforded within the limits of his jurisdiction as fixed by section 24 of
the Act, and cannot be invoked, except in matters within his competence.

The plaintiff having obtained a decree against the defendant in a suit in which
the subject-matter of the suit and the amount of the decree exeeeded Rs. 5,000
in the Courb of & Subordinate Judge of the Wirst Class, presented it in that Court
for execution. The Subordinate Judge transferred it for execution to the Second

Class Subordinate Judge who had been appointed, under Act XIV of 1869, to-

assist him, and whose jurisdiction extended to Rs. 5,000 only. The Second Class
Subordinate Judge ordered execution to issne, The defendant appealed, and
this order was reversed. The plaintiff appealed to the High Court, and raised,
- for the first time, an objection that the Second Class Subordinate Judge had no.
jurigdietion to entertain the application for execution. The defeadant centended
that this objection was taken too late on second appeal.
© Held, that the Second Class Subordinate Judge had no jurisdiction to entertain
and deal with the plaintiff's application for exeention, Jand that the plaintiffs
objection should be allowed. An objection to the jurisdiction, the validity of
which is patent on the face of the proceedings, can be taken at any stage of
the proceedings, )

Tuis was a second appeal from a decision of Sir Williay
Wedderburn, Distriet Judge of Poona.

The plaintiff instituted this suit, the qub)oct matter of which
was over Rs. 5,000, in the Court of the First Class Subordinate
Judge at Poona, and obtained a decrec against the defendant,
which was also over that amount. He subsequently applied o
the same Court for execution of his decree, but the Subordinate
Judge transferred the decree for execution to the Second Class
Subordinate Judge, who had been deputed, under section 23 of
Aegt XIV of 1869, tcrassist him. The Second Class Subordinate
dJudge passed an order sanctioning execution ; but the defendant
appealed from that order, and it was reversed by the District
Judge. : ’
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The plaintiff now. preferred a second appeal to the High Court,
and contended, for the first time, that the Second Class Sub-
ordinate Judge had no power to deal with the execution of the
decres, which had been transferred to him by the First Class
Subordinate Judge. The defendant contended that the plaintiff's
objection to the jurisdiction was too late on second appeal.

Vieedgi (Pdndurang Balibladre with him) for the appellant o
The First Class Subordinate Judge, who had passed the decree,
and to whom application had been made, ought not to have
transferred the execution to the Joint Second Class Subordinate
Judge, as the subject-matter of the suit was over Rs. 5,000. The
Second Class Subordinate Judge was appointed under section 23
of Act XIV of 1869, and his jurisdiction could be invoked only
in matters within his pecuniary jurisdiction, which was limited
to Rs.5,000. The decree in question would be executed without
jurisdiction if the order for execution by the Second Class Subordi_
nate Judge weve upheld. Though the appellant did not, at first, ob-
ject to the jurisdiction, he can now object on second appeal. Con--
sent or acquiescence of parties does not give jurisdiction to Courts
in matters beyond their jurisdietion—Bdbdji v. Lakshmibdz®
An objection to jurisdiction can be taken at any time, and
here the appellant applied to the competent Court: he should,
therefore, be allowed now to object on second appeal—Geensoo--
din v. Ramehandra Hanmant Risbood®; Nidht Ldl v. Mazhar
Busain®, If the objection to jurisdiction is patent on the
face of the record, it can be taken on second appeal—Bdpuji v.
Umedbhai®®.

Mahadev Chimndji Apte for the respondent:—The objection
to jurisdiction is taken too late. The appellant submitted to the
jurisdiction of the Second Class Subordinate Judge when exe-
cution was allowed by him to issue, and even took money un-
der the order. He is estopped from objecting now. Here for
the first time he objects to the jurisdiction. Objection to juris
diction cannot be taken on second appeal—Pdndoji v. The
Collector of Poona®, The Second Class Subordinate Judge was .

)Y I L. R., 9 Bom,, 266, ) . .® L LR.,.7 All,, at p. 243,.
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appointed to assist the First Class Subordinate Judge, and the

latter could transfer the execution of the decrec, and such an act
would not be wltra vires,

SarGENT, C. J. :—The plaintiff who presented his daslliist in
the Court of the First Class Subordinate Judge, has taken the
ohjection, that the Subordinate Judge of the Second Class had no
jurisdiction to adjudicate on the darlfuist, the subject-matter both
of the suit and of the darkluist being ahove 5,000 Rs. The Sul-
ordinate Judge, it appears, had been appointed, under scetion 23 of
Act XIV of 1869, to assist the First Class Subordinate Judge in
the disposal of the suits on hisfile, and was directed by the Iatber
to dispose of the daskhdst in question.  The assistance, however,
contemplated by that section could only he atforded within the
Jimits of a Second Class Subordinate Judge's jurisdiction as
fixed by section 24 of Act XIV of 1869, and could not, therefore,
be invoked by the Subordinate Judge of the Fivst Class, except
in matters within his competence. The exceution of the decree
by section 228 of the Civil Procedure Code belongs to the Court
which has pronounced it, and as the Second Class Subordinate
Judge could not have entertained the suif, so neither conld he
deal with it in execution. 'We, therefore, think that the plaint-
iff is right in his contention that the Subordinate Judge of the
Sceond Class had not jurisdiction to entertain the darkhist.

But it has been urged for the defendant that this objection ean-
not be taken by the plaintiff, or, at any rate, not on second appeal
for the fivst time. Asa general rule, an objection to the juris-
diction, the validity of which is patent on the face of the pro-
ceedings, can be taken at any stage of the proceedings—sce
GFeeasoodin v, Rdmchondre Honmant Risbood® and the remarks
of Mahmood, J., in Nidhi Lal v, Mazhar Husain®; and as the
plaintiff. presented his plaint in the proper Court, there seems
no sufficient reason why he should not have the same right to
object to the jurisdiction of the Judge who fried the case as the
defendant would have had had the decision been against him.

‘We must, therefore, discharge the orders of hoth the Courts

below, and divect that the plaintiff’s desklidst be disposed of hy .

() 8, A. 32301872, No, 170f1878 ) L L. Ry 7 All, at p, 243,
B9 A 1iy S B ‘

Sunr Sppu-
HWAT
Paxngr
I
Sung
Hapnan
Paxvir,




158
1887-

SERT STHie
ESTWAR
Pawpir

».
SHRE

HARIHAR

Payvir,

1887,
August 16,

THE INDIAN LAW REPORTS. [VOL. XII. |

the First Class Subordinate Judge. As the plaintiff presented
his dardhdst in the vight Court, the parties must pay their own
costs throughout up to the present time.

APPELLATE CIVIL.

Befora Sir Charles Sargent, K¢, Chief Justice, and
Mr. Justice Nondbhai Haridds.

HARI GOPA'L, (orre¢iNaL PLaiNTive), ArrELLANT, 2. GOKALDA'S
KUSHABA'SHET, (or1¢inar DeFexpayt), RESPONDENT®

Iindu law—dJoint family—Mancger—Parties to suit— Practice—Suit by manager
alone—Co-parcencrs made parties on objection by defendant—QCivil Praceduve
Code(dct XIV of 1882), Sec. 30—Amendment of pleadings—Plaint amended in
second appeal by adding parties.

The plaintiff as manager of an undivided Hindu family sued to recover posses-
sion of certain lands from the defendant. The defendant contended that the
plaintiff’s minor brother and uncle, who were his undivided co-parceners, shounld
be made partics to the suit. The Court of first instance held that the plaintiif, as
manager, could sue alone, and passed a decree for the plaintiff, The first appellate
Court reversed the decrce, holding that the plaintiff could not sue alone, except
under the provisions of section 30 of the Civil Procedure Code,-which had not
heen complied with. On second appeal to the High Conrt,

Held, that the defendant”was entitled to have the plaintiff’s uncle and minor
brother placed on the record either as co-plaintiffs or as defendants. The right
of a plaintiff to assume the character of manager, and to sue in that character,
raises a question of fact and law which varies as the other members of the
family are minors or adults, and, therefore, the defendant isalways entitled in
such suits, when the objection is taken at an early stage, fo have the othex
members of the family, when they are known, placed on the record, to ensure
him against the possibility of the plaintiff’s acting without anthority.

The plaintiff was allowed on second appeal to amend his plaint by making
the other members of the family parties to the suit.

SEconD appeal from a decision of Rdv Bahddur K. B. Bal, First
Clags Suhordinate Judge with appellate powers at Théna.

The plaintiff’ as manager of an undivided Hindu family sued
the defendant to recover posscssion of certain lands. The de-
fendant contended that the plaintiffs minor brother and uncle,
who were his co-parceners, should be made parties in the suit ag
co-plaintifts,

. FBecond Appeal, Na, 375 of 1885, _



