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Before M. Justice West and M. Justice Bivdwood.

MIR IBRA'HIM ALIKHA'N axp OTHERS, (ORIGINAL PLAINTIFFS), APPRL-
TANTS, v. ZIA'ULNISSA LA'DLI BEGAM SA'HERB axn Ormers, (oRi-
GIvAL DeFENDANTS), RusroNDENTS ¥

Certificate under Act XX VI1I of 1860—Regulation VIIT of 1827, Sec. 9—Jurisdiction
to grant certificate of administration— Foreiyners residing alroad.

LUnder section 3 of Act XXVII of 1860 a certificate can be granted only for the
estate of a British subject either resiclent within the district where the certificate
is sought, or else having no fized place of residence. The Act does not make
provision for administration of the eflects of a foreigner domiciled abroad.

While Act XXVII of 1860 has regard to the person, Regulation VIII of 1827,
on the other hand, looks simply to the locality of the assets as the ground of
the Court’s jurisdiction to grant a certificate of administration, The intention
of section 9 seems to be that when there are assets within a zille, and the
circumstances exist which are specified in the section, a certificate of admin-
istration may be granted. The aunthority given under section 9 must be under-
stood to be the same ag under section 7.

B., a sarddr of Baroda residing within the Gdikwar's territory, died there, leav-
ing considerable property in the district of Surat. On his death, Mr, Lely, the
Asgigtant Collector of Surat, was appointed administrator of B.’s estate under
section 8 of Regulation VIII of 1827, Shortly after his appointment as adminis-
trator, Mr, Lely went to England on furlough. During his absence, the plaint-
tiffs sued, as heirs of B,, to recover the balance of principal and interest due on
a bond exceuted by the defendants in favour of B,

Held, that the plaintiffs were incompetent to sue. Mr. Lely having been
appointed administrator of B.’s estate, and never having heen relieved of his
office as administrator by the Court, as contemplated by section 9 of Regula-
tion VIII of 1827, his stafus still subsiated, and while it subsisted, no one else
could represent the estate. The appointment of an administrator excludes other
representatives wo long as it enduves,

- APpEAL from the decree of Khin Bahddur B. E. Modi, First
Class Subordinate Judge of Surat, in Suit No, 177 of 1881,

“The facts of this case, so far as they are material for the pur-
poses of this'report, are as follows :—

The plaintiffs sued, as the heirs of Mir Bakar Ali, deceased, to
recover the sum of Rs. 1,11,727-15-9, being the balance due on
account of principal and interest on a bond executed by the
defendants in favour of the deceased on'the 9th May, 1871, The
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VYOI, XIL.] BOMBAY SERIES,

plaint stated that the cause of action hal accruel on the 13th
November, 1879, on which day it was alleged interest was last
paid on account of the bond by the defendants. The suit was
filed on the 4th Octolicr, 1681,

The deceased Mir Bakar Ali was a sardir residing at Baroda,
outside British India. He died onthe 11th Auoust, 1880, leaving
considerable property in the district of Surat.

On the 11th January, 1881, the District Judae of Surat appointed
Mr. Lely, the Assistant Collector of Surak, to be administrator
of the deceased’s estate, under section 9 of Begulation VIII of
1827. On the 17th January, 1881, Mr. Lely zave notice to the
defendants, requiring them to pay to him, as administrator, the
balance due under the bond of 9th May, 1871. A few months
afterwards My, Lely went to England. In his absence the

plaintiffs filed the present suit, as stated above, on the 4th Octo-
ber, 1881.

On the 16th June, 1832, an order was made by the Distriet
Court of Surat granting a certificate to plaintifis Nos. 1, 2, and 8,
under Act XXVITI of 1860 ; but no certificate was taken out.

In their written statement the defendants replied (inter «lia),
first, that the suit was barred by Act XVIII of 1848® ; secondly,
that the plaintiffs were not entitled to sue without producing
a certificate of heirship or administration with veference to the
estate of the deceased Mir Bakar Ali; and, thirdly, that the suit
was barred by limitation,

The First Class Subordinate Judge held that the suit was nob
barred by Act XVIIT of 1848, as the sanction required by the
Act was produced during the course of the suit, and the defend
ant Zidulnissa Begam was not served with the summons ill
after it was filed. He was of opinion that, on the analogy of
the decigions of the High Court allowing certificates of adminis-
tration to be filed pending suif, this sanction was sufficient to

(1) Act XVIII of 1848 provides for the administration of the estate of the lats
Navab of Surat, anll continues cortain privileges to his family, Section 1 of the
Aot direots that no writ or process shall be sued forbl or prosecuted against the
person, goods, or property of certain members of the Navab's tamily, (among

whom was Zidulnissa Begam, one of the defendants to this suit), except with the
‘congent of the Governor of Bombay in Council first obtained,
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give jurisdiction to the Court, although it had not been produced
when the suit was instituted.

The Subordinate Judge further held that no certificate was
necessary under Act XXVII of 1860, as none but the plaintiffs
were the heirs of the deceased, and, as such, entitled to recover
the debt; and he was satisfied that the payment of the debt ivas'
withheld, not from any reasonable doubt as to the party entitleds
but from vexatious and fraudulent motives.

The suit was, however, dismissed, on the ground of limitation—
no payments on account of interest having heen made within three
years next before the institution of the suit.

Against the decision the plaintiffs appealed to the High Court.

Qokulddis Kaldindds Parekl, for the appellants, contended that
payments on account of interest had been made by a duly author-
ized agent on behalf of the defendants up to 1879, so that the
suit was not barred by limitation,

- Lang (with him Shdnidrdm Nidrdydn) for respondent No. 1 :
~—The plaintiffs are not competent to sue for a debt due
to the estate of the deceascd Mir Bakar Ali. The administra-
tion of that estate is vested in Mr. Lely, who was appointed
administrator under Regulation VIII of 1827. His appointment
is still subsisting, and so long as be continues to act as adminis.
trator, he, and no body clse, can sue in respect of the estate of
the deceased. Nor have the plaintiffs obtained a certificate under
Act XXVII of 1860. The lower Court, no doubt, says that the
defendants are acting from vexatious motives; but it is impos--
sible to say, in a Mahomedan family, that other claimants may
not turn up, and subject the defendant to further litigation.
Refers to Muttammal v. The Bank of Madras® ; Chunder Coomdr
Roy v. Gocool Chunder Bhuttacharjee® ; Junaki Ballav Sen v. Haﬁé
Mahomed Al Khin®. The suit is also barred under section 1

of At XVIIT of 1848,

Gokuldds Eqhdndds Pdrekh :—Mvr. Lely was,nddoubt, appointed
administrator under Regnlation VIII of 1827. But he went to
@ L L. R., 7 Mad,, 115. ® L L. R., 6 Cale., 370.

() 1. I R, 13 Cale.; 47,
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England shortly after his appointment. He docs not continue
to act as administrator. The estate is no longer represented hy
him. In the absence of any administrator, the plaintiffs are
entitled, as heirs of the deceased, to recover the debt. But for
this suit the debt would become time-harred, and the estate

would suffer a heavy loss. Act XXVII of 1860 does not apply

to the estate of an alien residing out of British India, just as the
Bombay Minors Act (XX of 1864) does nob apply to miners whe
arve not resident within the Presidency of Bombay. Then, as
to Act XVIIIof 1848, the sanction of Government is not ne-
cessary for the institution of the suit. It must be obtained
before any writ, summons, or other process is issued to any of
the members of the Navdb’s family.

[West, J.:—You need not discuss this point. We agree with
the Court below that the consent of Government is not necessary
for the institution of the suit.]

V. K. Dhairyavan for respondent No, 2,

WesT, J.:—The necessity for a certificate under Act XXVII of
" 1860 in this case is nob clearly established. Section 3 of the
Act seems to contemplate the issue of a certificate under it only
for the estate of a British subject, either resident within the
district where a certificate is sought, or else having no. fived
place of residence. Here, the deccased Mir Bakar Ali wasa
sarddr of Baroda, resident there, where also he died. The re-
presentation of such a person would properly be sought in the
country he belonged to, and the constituted representative would
then sue, or empower some one to sue, in the British Courts, The
Act does nct make provision for the administration of the effects
of a foreigner domiciled abroad. The plaintiffs, however, were,
- no doubt, bound in some way to establish their representative
character, and the certificate sdught, under Act XXVII of 1860,
was not taken out.

While :Act XXVIT of 1860 has regard to the person, Regula-
tion VIII of 1827, on the other hand, looks simply to the locality
of the assets as the ground of the Court’s jurisdiction to grant
a certificate of administration. It is unskilfully worded, but the
intention of section 9 seems to be that, when there are assebs

158
1887,

Mg
Tera'nms
ALIEHAN
",
ZiA'vLarssa
La'nLi Brnan
SAduzs,



154

1887.

Mir
IBRAEIM
ALIKHAN
L8
ZIAULNISSA
La'pra Braam
Siags.

THE INDIAN LAW REPORTS. [VOL. xi1,

within a zilla, and the circumstances exist which are specifieq
in the section, a certificate of administration may be granteq,
Under this section i6-has been held that there must be a separate
certificate for each zilla where property has to be administered,
and the mere presence of property seems enough to found the
jurisdiction. The authority given to the administrator under
section 9, as no other provision is made on the subject, must he
understood to be the same as under section 7.

-

The certificate in the present case was after Mir Bakar Ali’s
death granted to Mr. Lely. He gave notice, as administrator,' to
the now defendants to pay the debt claimed in this suit to him.
as administrator. He has never, it is admitted, been relieved of
his office as administrator by the Court, as contemplated in the
section under which he was appointed, His sfatus subsists still,
and while it subsists, no one else can represent the estate. The
appointment of an administrator excludes other representatives
so long asit endures. The plaintiffs, therefore, were incompetent
to bring the present suit. There is strong reason to suppose
that they have been met by accounts that have been unfairly |
tampered with,—a fault for which the defendants are at least
civilly answerable. We confirm the decree of the Subordinate
Judge in this sense, that we dismiss the suit as incompetently
brought, but we direct that the parties respectively are to bear
their own costs throughout.

Decree confirmed.




