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Before Mr. Justice West and Mr. Justice Birdtvood.
1887. MIR IBEA'HIM ALIEHA'N and Others, (oeiginal P laintiffs), A ppbl-

4. la s ts , V. ZIA'ULNISSA LA'DLI BEG-AM SA'HEB anb O th ers, (o r i

g in a l D efendants), Eespondents.*

Certificate wider A c tX X V II  o f ISGO—Ber/ulaiion F 7 //o /1 8 2 7 , Sec. 9—Jurisdiction 
to grant certificate o f administration— Fordgyiers residing abroad.

Under section 3 of Act X X V II of I860 a certificate can be granted only for the 
estate of a British subject either resident within the district where the certificate 
is sought, or else having no fixed place of residence. The A ct does not make 
provision for administration of the effects of a foreigner domiciled abroad.

While Act X X V II of 1860 has regard to the person, Regulation V III of 1827, 
on the other hand, looks simply to the locality of the assets as the ground of 
the Court’s jurisdiction to grant a certificate of administration. The intention 
of section 9 seems to be that when there are assets within a %illa, and the 
circumstances exist which are specified in the section, a certificate of admin
istration may be granted. The anthority given under section 9 must be under
stood to be the same as under section 7.

B., a sarcZdr of Baroda residing withiu tlieCcliltWiir’s territory, died there, leav
ing considerable property in the district of Surat. On his death, Mr. Lely, the 
Assistant Collector of Surat, was appointed administrator of E .’s estate under 
section 9 of Regulation V III of 1827, Shortly after his appointment as adminis
trator, Mr, Lely went to England on furlough. During his absence, the plaint- 
tiffs sued, as heirs of B „ to recover the balance of principal and interest due on 
a.bond executed by the defendants in favour of B,

Held, that the plaintiffs were incompetent to sue. Mr. Lely having been 
appointed administrator of B.’s estate, and aiever having been relieved of his 
office as administrator by the Court, as contemplated by section 9 of Regula
tion V III of 1827, his statuH still subsisted, and while it subsisted, no one else 
could represent the estate. The appointment of m  administrator excliidos other 
tepresentativea ao long aa it endures.

■ A ppeal from the decree of Kh^ii Bahddur B. E. Modi, First 
Class Subordinate Judge of Surat, in Suit No. 177 of 1881,

■ The facts of this case, so far as they are material for the pur
poses of this'report, are as follows;—

The plaintiffs sued, as the heirs of Mir Bakar Ali, deceased, to 
recover the sum of Rs, 1,11^727-15-9, being th«5 balance due on 
account of principal and interest on a bond executed by the 
defendants in favour of the deceased on'the 9th May, 1871. The'
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plaint stated that the cause of action had accrued on the 13tli 1SS7.
November^ 1S7D, on which day it was alleged interest v/as last
paid on account of the bond by the defendants. The suit was Ibra'eiwJ - '  A l is h a 's
tiled on the 4th Octobcr, 1881. i%

Z ia 'ulxissa
The deceased Mir Bakar Ali was a Harcldr re.sidiiio- at Baroda, 

outside British India. He died ou tlio 11th Aii^'ust, 1880, leaving 
considerable property in the district of Surat.

On the 11th January, 1881, the District Judge of Surat appointed 
Mr. Lely, the Assistant Collector of Surat, to be administrator 
of the deceased’s estate, under section 9 of Eegulation VIII of 
1827. On the 17fch January, 1881, Mr. Lely gave notice to the 
defendants, requiring them to pay to him, as adniinistratorj the 
balance due under the bond of 9th May, 1871. A few months 
afterwards Mr. Lely went to England. In his absence the 
plaintiffs filed the present suit, as stated above, on the 4th Octo
ber, 1881.

On the 16th June, 1882, an order was made by the Bisfcrict;
Court of Surat gTanting a certificate to plaintiffs Nos. 1, 2, and 3? 
under Act X X V II of 1860; but no certificate was taken out.

In their written statement the defendants replied (inter alia), 
first, that the suit was barred by Act XVIII of 184?Ŝ >̂; secondly, 
that the plaintiffs were not entitled to sue without producing 
a certificate of heirship or administration with reference to the 
estate of the deceased Mir Bakar A li ; and, thirdly, that the suit 
was barred by limitation.

The First Class Subordinate Judge held that the suit was not 
barred by Act X V III of 1848, as the sanction required by the 
Act was produced during the course of the suit, and the defend 
ant Zidulnissa Begam was not served with the summons til! 
after it was filed. He was of opinion thatj on the analogy of 
the decisions of the High Court allowing certificates of adminis
tration to be filed pending suit, this sanction was sufficient to

(1) Act S T III of 1848 provides for the admmistratkn of the estate of the late 
Navdb of Surat, aaSl continues certain privileges to his family. Section 1 of the 
Act directs that no ■writ or process shali be sued forth, or prosecuted against the 
:peri3on, goofls, or property of certain members of the Na '̂Ab’s family, (among 
whom was ZiAubaissa Beganj) one of the defendants to this suit)j except with ths 
consent of the Governor of Bombay in Council first obtained.
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1887. give jurisdiction to the Court, although it had not been produced
jIjjj when the suit was instituted,

AmkhIk The Subordinate Judge further hehl that no certificate was
ZiiifLNisRA. Jieeessary under Act X X V II of 1860, as none but the plaintiffs

La'dliBeoam were the heirs of the deceased, and, as such, entitled to recover 
the debt; aud he was satisfied that the payment of the debt was 
withheld, not from any reasonable doubt as to the party entitled? 
but from vexatious and fraudulent motives.

The suit was, however, dismissed, on the ground of Hmitation—■ 
no payments on account of interest having been made within three 
years next before the institution of the suit.

Against the decision the plaintiffs appealed to the High Court,

Gokiildds Kahdndds Parekh, for the appellants, contended that 
payments on account of interest had been made by a duly author
ised agent on behalf of the defendants up to 1879, so that the
suit was not barred hy limitation.

Lang (with him Shdntdrdm Ndrdydn) for respondent No. 1 : 
— The plaintifis are not competent to sue for a debt due 
to the estate of the deceased Mir Bakar Ali. The administra
tion of that estate is vested in Mr. Lely, who was appointed 
administrator under Regulation V III of 1827. His appointment 
is still subsisting, and so long as he continues to act as adminis
trator, he, and no body else, can sue in respect of the estate of 
the deceased. Nor have the plaintiffs obtained a certificate under 
Act X X V II of 1860. The lower Court, no doubt, says that the 
defendants are acting from vexatious motives; but it is impos
sible to say, in a Mahomedan family, that other claimants may 
not turn up, and subject the defendant to further litigation. 
Refers to Muttammal v. Tho Bank o f  Madras^^  ̂ ; Ghunder Goomdr 
B o i j y . GocoqI Ghunder BJudtaoharjee^^ ;̂ Janahi Ballav Sen v. Hafiz 
Mahomed AU Khdn^^K The suit is also barred under section i  
of Act XVIII of 1848.

Golmldds Kahdndds PdreJch;— Mr. Lely was, nd^oubt, appointed 
administrator under Regulation VIII of 1827. But he went to

(1)1. LrR., 7 Mad,, 115, (2) I, L. R ., 6 Cale,, 370.

(3) I  hi R., 13 Calc.j 47.
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England sliortly after bis appointment. He does not coiitimie 1SS7. 
to acii as administrator. The estate is no longer represented hy 
him. In the absence of any administrator, the plaintifis arc 
entitled, as heirs of the deceased, to recover the deht. But for 
this suit the debt would become time-harred, and the eMtate WBuBErLiM 
would suffer a heavy loss. Act XXVII of I860 does not apply 
to the estate of an alien residing out of British India, just as the 
Bombay Minors Act (X X  of 1864) does not apply to minors who 
are not resident within the Presidenc}?- of Bombay. Then, as 
to Act X V III of 1848; the sanction of Government is not ne
cessary for the institution of the suit. It must be obtained 
before any writ; summons  ̂ or other process is issued to any of 
the members of the Navab’s family.

[W e st , J. You need not discuss this point. W e  agree with 
the Court below that the consent of Gfovemment is not necessary 
for the institution of the suit.]

V. K . Dhairyavan for respondent No. 2. ■

WEST; J .;— The necessity for a certificate under Act XXVII of 
1860 in this case is not clearly established. Section 3 of the 
Act seems to contemplate the issue of a certificate under it only 
for the estate of a British subject, either resident within the 
district where a certificate is sought, or else having no, fixed 
place of residence. Here, the deceased Mir Bakar Ali was a 
sarddr of Baroda, resident there, where also he died. The re» 
presentation of such a person would properly he sought in the 
country he belonged tô  and the constituted representative Would 
then sU6j or empower some one to sue, in the British Courts. The 
Act does net make provision for the admiuistratiou of the effects 
of a foreigner domiciled abroad. The plaintiffs, however, were,

' no doubt, bound in some way to establish their representative 
characterj and the certificate sought, under Act XXVII of 1860, 
was not taken out.

While Act X X V II of 1860 has regard to the person̂  Regula
tion y i l l  of 1827j m  the other hand, looks simply to the locality 
of the assets as the ground of the Court’s jurisdiction to grant 
a certificate of administration. It is unskilfully worded, hut the 
intention of section 9 seems to be that, when there are assets
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mtliin a and the cireiimstaiices exist which are specified 
Mm ill the section, a certificate of administration, may be grafted.

AlikhS  Under this section it has been held that there must be a separate
_ , certificate for each dlla where property has to be administered
Z ia 'u ln issa  „  ^

L a 'd l i Beo am  and. the mere presence or property seems enough to found the
SiHEB. jurisdiction. The authority given to the administrator under

section 9, as no other provision is made on the subject, must be
understood to be the same as under section 7.
•fS

The certificate in the present case was after Mir Bakar AH’s 
death granted to Mr. Lely. He gave notice, as administrator, to 
the now defendants to pay the debt claimed in this suit to him 
as administrator. He has never, it is admitted, been relieved of 
his officê 'as administrator by the Court, as contemplated in the 
section under which he was appointed. His slat us subsists still, 
and while it subsists  ̂ no one else can represent the estate. The 
appointment of an administrator excludes other representatives 
so long as it endures. The plaintiffs,, therefore, were incompetent 
to bring the present suit. There is strong reason to suppose 
that they have been met by accounts that have been unfairly 
tampered with^— a fault for which the defendants are at least 
civilly answerable. We confirm the decree of the Subordinate 
Judge in this seuse, that we dismiss the suit as incompetently 
broughtj but we direct that the parties respectively are to bear 
their own costs throughout.

THE m n i A n  l a w  e e p o r t s .  [V o l. x i i

Decree confirmed.


