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my satisfaction that there is any well-grounded reason to fear
that, if Sondbdi be not married during the present marriage season,
she may be condemned to a life of perpetual celibacy.

The affidavits of Anand Gangddhar Joshi, Pindurang Bhdskar
Joshi, and Vishnu Mahddev Thosar on the subject are extremely
guarded, and are sufficiently met by the affidavit of the plaintiff
and of others not replied to. I make the rule absolute until
the hearing. The costs will be costs in the cause.

Rule absolute,

Attorneys for the plaintiff:—Messrs. Bdilkrishna and Dikshit,
Attorneys for the defendants :—Messvs. Winter and Burder.

ORIGINAL CIVIL.

DBefore 3Mr. Justice Furran.

NANA'BHA'T GANPATRA'V DHAIRYAVA'N AND ANOTHER,
(Pravtirrs), v. ACHRATBA'T axp Orurrs, (DEFENDANTS).®

Hindu law—Ancestral zzropertgf——Bucmmi af proof where groperty alleged ta he
ancestral—Property derived by « son from Lis mother where it originally formed
part of his futher’s estate.

Where a Hindn by will leaves property to another which is afterwards alleged
to be ancestral by members of the testator’s family, the burden of proving it to
be ancestral rests on the plaintiffs. There is no presumption of Hindu law as to
its character.

Péndurang Ménkoji, a Hindu, died in 1831, having by his will bequeathed all his.
cstateto hiswife Parvati and his three minor sons, Vithob#, Govind, and Ganpatray,
and directed as follows :— In the event of my wife’s demise previous to my sons
attaining their full age of twenty-one years, to entitle them to claim their respect-
ive shares of whatever may be left after marrying, &c., then I direct my surviv-
ing executors will secure my property and divide the whole among such sons, .or
the survivors of them.” Subsequently to the testator’s death, his widow Pirvati
managed his estate, and probate of his will was granted to her alone in January,

. 1832, 1In 1836 she bought the V. property for Rs. 2,801. There was no evidence

to show out of what funds this property was hought, but the deed of sale stated
that it was assigned o ¢ Phrvati, widow and administratrix of the late P4ndurang
Miénkoji, her heirs, executors, administrators, and wssxgns"” In 1845 the eldest
soh Vithobd separated from the family, and gave a releage to his mother' Phrvati..
In 1854 she purchased the P, property for Rs, 8,452, the conveyance heing to

- * Suit No, 138 of 1884,



VOL: XI1.] BOMBAY SERIES.

 Parvabi, her heirs, executors, administrators, and agsigns,”  In this deed, also,
she was deseribed as “‘the widow and administratrix of Pdndurang Manksii,
deceased.” Inthe same year, viv., 1854, the second son Govind separated, and
gave Pérvati a release. The third son Ganpatrav, (the third deferdant), continued
to live with his mother Pdrvati until 1871, in which year she died intestate.
Ganpatrdv then entered into possession of all the property which she had or
managed in her lifetime, including the V. and P, properties. In 1879 hemortgaged
these properties to the first two defendants for Rs. 12,500. His souns, (the
plaintiffs), now allegad those properties to Lie ancestral, and complained that he
and the mortgagees were acting in collusion ; that he had eharged the propertics
unnecessarily ; and that he and the mortgagees were about to sell them at an
undervalue for the purpose of defeating their (the plaintaffs’) rights, They, there-
fore, flled this suit, and prayed (inter alic) thut the claims of the mortgagees,
after being ascertained, might bo paid off. The defendants deuied that the pro-
perties in question were ancestral property in the hands of Gaupatrév, {the third
defendant), or that the plaintiffy, as his sons, had any interest therein.

Held, that the interest which the third defendant Ganpatriv derived from
his mother Pdrvati in the mortgaged premises was ancestral property in respect
of which the plaintiffs had no present right of interference.

The Court ordered that on payment of the mortgage- debt the properties should

be reconveyed to the third defendant, and, in the event of their being sold, that
the whole of the surplus proceeds should be paid tu him.

The original property was to be regarded,as in 1831, the self-acquired pro.
perty of Pandurang Midnkoji, and as having passed under his will. Inu the absence
of any evidence with regard to it, there wasno presumption as to its charaster
and the plaintifis, who alleged it to be ancestral, were bound to prove that fact,

On Pandurang Minkoji’s death, his sons, Vithobd, Govind, and Ganpat, (third
defendant), took whatever they became entitled to, under their father's will, ag
their self-acquired property, but in co-parcenery according to Hindulaw, and not as
joint tenants according to Tnglish law. As to Pirvati, she took, under the will,
an equal interest with her sons in the testator's estate, liable to be defeated in the
event of her death before the sons attnined the age of twenby-one years, when
they might claim their shares. On the sens claiming their shares, one share
would be left with Pdrvati, and that shave, subject to her incapacity as o Hindu
‘widow to deal with immoveable property given her by her hushand, would then
become hers absolutely.

Vithobd and Govind having separated, Parvati and Ganpatrdv, (third defend-
ant), continued to treat themselves as a joiut family, and when Péarvati died in
1871, her share in the joint property lapsed for the benefit of Ganpatriv. That
share, whether he took it by inberitance or by survivorship, having originally
formed part of his father's estate, became ancestral in his hands.

TaE plaintiffs were the sons of the third defendant, Ganpatrdv
Pindurang, who had mortgaged certain properties to the first and
second defendants, The plaintiffs in this suit sought o restrain
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the first and second defendants, (the mortgagees), from selling or
completing the sale of these properties; and prayed that the said
defendants might be ordered to render a true acecount of the
mortgage executed to them by the third defendant.

The two properties in question were situated, the one at Vithal-
vadi and the other at Parel, in Bombay ; and they were mortgaged
by the third defendant to the first and second defendants on the
2nd June, 1879, for the sum of Rs. 12,500, with interest thereon
at the rate of 12 per cent. per annum. The plaintiffs alleged
that the two properties were ancestral, and were worth Rs. 45,000 ;
and that their father Ganpatrdv, (the third defendant), was, at
the time of the mortgage, in need only of a sum of about Rs. 6,000,
in order to satisfy a decree which had been passed against him ; and
they submitted that their father had no right, under the Hindu
law, to charge the properties with a larger sum than was neces-
gary. They further complained that since the date of the said
mortgage their father, (the third defendant), had improperly and
unnecessarily obtained further loans from the first two defendants,
with whom he was acting in collusion, and had charged these
further loans on the said two properties, so that the amount now
due to the first two defendants amounted nearly to Rs. 22,000 ;
and that this was done for the purpose of defeating the plaintiffs’
fubure rights in their ancestral property.

The plaintiffs further alleged that the first two defendants had
been advertising the sale of the two properties, and, in collusion
with the third defendant, had attempted to effect a collusive sale
at an undervalue ; that the Vithalvddi property, which was worth
Rs. 80,000, had actually been sold for Rs. 17,500, and had been
bought in by the first and second defendants in the name of
another person, '

* The plaintiffs, therefore, prayed that the defendants might be

restrained from selling or completing the sale of either property
until the hearing of this suit; that the sale of- the Vithalvddi
property might be declared null and void, and that the said pro-
perty might be sold by the Court, and the claim of the first and
second defendants, after being ascertained, might be paid off,
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The fourth and fifth defendants were first cousinz of the
plaintiffs, being sons of Govind Péindurang, a deceased brother of
Qanpatrav Pandurang, the third defendant. Govind had in his
lifetime claimed to be interested in the mortgaged properties. and
the plaintiffs, therefore, made his sons parties to this sait, and as
against them prayed for a declaration that they had wo interest
in the properties in question.

As above stated, the plaintiffs alleged that the mortgaped peo-
perties were ancestral properties. The following is a genealngical
table of the plaintiffs’ family :—

Péndurang Minkaji

l
Vithobd Govind Ganpatyiv,

third defendans
Gajinand, Moreshvar, | T T
fourth defendant, fifth defendant.  Ndnibhdi, Bilji,

fivst plaintiff, sccond plaintiff.

Pdndurang Médnkoji, the grandfather of the plaintifis and the
father of the third defendant, died in 1831, possessed of consider-
able moveable and immoveable property ; but whether this pro-
perty was ancestral or self-acquired in his hands, there was no
evidenee to show. He was divided from his hrothers, of whom
he had three. At his death he left three sons, 2iz., Vithold,
Govind, and the third defendant Gaupatriv; and by his will,
dated the 18th August, 1831, he appointed two of his Lrothers
and his wife Parvati his execntors, and bequeathed his property
as follows i—

«1 give and bequeath unto my beloved wife and three winor
gons, Vithobd, Govind, and Ganpatrdv, all my estate and property
whatever, besides the pension which might be allowed them
from Warden’s Official Fund, to which I have been a subseriber
for twenty-eight years. In the event of my wife's demise
previous to my sons attaining their full age of twenty-one years,
to entitle them to'claim their respective shares of whatever may
be left after marrying, &c., then I direct my surviving execntors
will secure my property, and divide the whole among such sons

or the survivors of them.”
3 1167-3
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Subsequently to her husband’s dea,th Parvati managed the
estate. Probate of his will was granted to her alone on the 4¢h
June, 1832. On the 9th January, 1836, she bought the Vithalvidi
property for Rs. 2,801 The deed of sale stated that this pro-
perty was conveyed to “Parvati, widow and administratrix of
the late Pandurang Ménkoji, her heirs, executors, administrators,
and assigns ;" but there was no evidence to .show out of what
funds this property was bought.

Tn 1845 the eldest son Vithobd separated from the family, and
gave a release to Pdrvati, his mother.

In 1854 Pdrvati purchased the Parel property for Rs. 8,452,
the conveyance heing to “Parvati, her heirs, executors, adminis-
trators, and assigns.” In this deed, also, she was described as
“the widow and administratrix of Pdndurang Mankoji, deceased.”

In the same year, 1854, the second son Govind separated and
gave Phrvati a release. " In 1871 Pdrvati died intestate ; and
Ganpatrdv, (the third defendant), who had until then continued
to reside with her, entered into possession of all the property
which she had or managed in her lifetime, including the two
properties in question in this suit.

Prior to her death, viz, in 1862, Pdrvati had mortgaged, by way
of cquitable mortgage, both these properties to one Pestonji
Dinsh#, whose assignee, Adarji Ddddbhai, brought a suit upon the
mortgage, and in August, 1877, obtained a decree®. In order to
pay off this decree, Ganpatrdv mortgaged the two properties in
question to the first two defendants for Rs. 12,500 on the 2nd
June, 1879, as stated in the plaint,

HMacpherson and B. Tyabji for the plaintiffs.

Starling and Telang for defendants Nos. 1 and 2.

Lang and Viedji for defendant No, 3.

Defendants Nos. 4and 5 appeared in person.

For the plaintiffs it was contended that the mortgaged property
was ancestral--Mayne on Hindu: Law, p. 248, 249; Muttayan
Chetiiar v. Sangili Vira Pandie Chimnaiambior®; Nund
Coomar Lall v. Razeeooddeen® ; West and Biihler, p. 714.

{1) S¢e I. L. R., 3Bom., p. 312, (9 L. R., 9 Ind. App., 128, at pp 142 143,
(3 10 Beng. L. R., 188, at p. 192, .
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For the defendants it was contended that Pindurang Mot

having made a will, the preswnption was that his property wos

self-acquired ; and that, after his death, Pérvati and Ganpafriv
held it jointly. Counsel veferred to Mayne's Hindu Law, sce. 250 ;
West and Bithler, p. 831, note (E).

5th August, 1886,  Farraw, J.:—By an indenture of mortgage
bearing date the 2nd June, 1879, the third defendant Ganpatrdv
Péndurang mortgaged two properties—one at Vithalvidi and the
other at Parel—to the first and sceond defendants, to secure ve-
payment of the swm of Rs, 12,500, with interest thereon at the
rate of 12 per cent. peor annwm. The fivst and second Jefendunts,
Achratbdi and Ndrrandds Nathublai, made souwe abortive atbemps
to sell the mortgaged properties, and ultimately hought them in
the name of Purshotam Narottam, the sixth defendant.

The plaintifls, Nanabhal Gaupatvdv and Bélji Ganpatrdv, the
sons of the third defendant Ganpatrdv Pindurang, have filed the
present suit, praying, in cffect, that it may be declared that the
mortgaged premises are ancestral in the hands of their father
Ganpatrdv Pandurang, and that the plaintiffs are equally in-
terested with him therein; and further, (alleging that Ganpatriv
Pindurang is colluding with the mortgagees, and that the pro-
perties are in danger of being sold at an undervalue), that the
mortgaged premises may be sold under the direction of the Court,
and that the first and second defendants, the morbgagees, may be
paid what is justly due to them, and that the balance may be dealt
with, having regard to the rights of the plaintiffs and of the
third defendant inter se.

The defendants Nos. 4 and 5, Gajdnand Govind and Moreshvag
Govind, are minors, They are added as defendants to the suit,
because their father Govind Pandurang in his lifetime elaimed to
be interested in the mortgaged premises ; and the plaintits seek
8 declaration that his minor sons are not interested therein.
As to the latter portion of the relict sought by the plaint, I
consider that it cannot be given in this suit, and the defendants
Gajdnand and Moreshvar will be dismissed therefrom withous
prejudice to thelr rights (if any) against the property in the
. possession of the third defendant and of the plaintiffs.

ALERATBAL
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Save as to the misjoinder of the minor defendants, no ohjee-
tion is taken to the frame of the suit; and it has heen agreed
between the parties that, whatever may be the rights of the
plaintiffs and of the third defendant inter se, the mortgaged
properties, in the event of their not being redeemed, shall be sold
by the Court, and the amount justly due to the mortgagees paid
thereout ; the balance being dealt with according to the rights
of the plaintiffs and of the third defendant respectively therein.

The only issnes, accordingly, which need be dealt with in the
suit are the second, fourth, and fifth, which are—

(2) Whether the property comprised in the said mortgage is
or was ancestral property in the hands of the third defendant.

(4) What sum is due at foot of the said mortgage.

(3) Whether the plaintiffs ave entitled to any and what relief
in this suit. No evidence has as yet been given on the fourth
issuc. It has been reserved until atter the decision on the second.

The ouly facts proved relating to the second issue arve these.
Pindurang Mdnkoji, the father of the defendant Ganpatriv, was
divided from his brothers, Cambd, Venkoba, and Bhéskar Mankoji.
Of these, Bhdskar when he died left no property. Camb4, who
was an orderly in the Chief Engineer’s office on pay of Rs. 20
or Rs. 25 per month, left one small house. Venkobd died pos-
sessed of property of some value.

Pandurang Mdnkoji died in or about the Christian year 1831,
possessed of two oarts and a piece of vacant land in Bombay,
besides moveable property of considerable value. He left a will,
bearing date the 18th of August, 1881, whereby he appointed
his brothers Venkobd and Cdmbd and his wife Pdrvati his exe-
cutors and exceutrix respectively ; and devised and bequeathed
his property in the following words :—

-~ “I give and bequeath unto my beloved wife and three minor
sons, Vithobd, Govind, and Ganpatrdv, all my estate and property
whatever, besides the pension, which might he allowed them
from Warden’s Official Fund, to which I have been a_subseriber
for twenty-eight years. In the event of my wife’s demise pre-
vious to my sons attaining their full age of twenty-onc years, to
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entitle them to claim their respective shares of whatever may he
left after marrying, &e., then I direct my surviving executors will
secure my property, and divide the whole among such sons or the
survivors of them.” He also made provision for his daughters.
Pérvati and her three sons survived the testator, and probate of
his will was granted to Pdrvati alonc on the 4th June 1632

(exhibit A).

Beyond what may be inferred from the above statement of facts,
there is nothing to show whether the property, of which Péiu-
durang Mdankoji died possessed, was ancestral or self-aequired in
his hands. Parvati and her sons for some years lived together as
members of a joint Hindu family. On the 9th of January, 1836,
in consideration of the sum of Rs. 2501, one Ananta Regholid
conveyed, by deed of that date, the Vithalvddi property to Pdrvati,
“ widow and administratrix of the late Pandarang Mdnkoji, her
heirs, executors, administrators, and assignz”  There is no evi-
dence to show from what source the consideration woney for
that property was paid (exhibit No. 1).

In 1845 Vithobd Pdndurang, having at that time veceived bis
share of his father’s estate in cash or moveable property, sepa-
rated from his mother and brothers, and execnted a release. The
fact of such separation is proved by the proceedings and deerec
in Suit No. 9 of 1874, in which Vithobd Pindurang was the
plaintiff and Govind and Ganpatrdv Pandurang were the defend-
ants (exhibits B, C, D, and E). The release was not produced
in that suit, and is not now fortheoming, It was in favour of
Pérvati (see cxhibit G).

On the 24th of August, 1854, Rdmchandra and LakshmanD4jihd
bargained and sold to Parvati, « her heirs, exceutors, administra-
tors and assigns,” the Parel property above referred to, and cer-
tain other properties with which this suit is not concerned (ex-
hibit No. 2). The cousideration for the purchase was the sum
of Rs. 8,452 paid in different sums by Pdrvati to her vendors.
Pérvati, in the portion of the deed in which the partics to it are
deseribed, is mentioned as being “the widow and administratrix
of Péndurang Mdnkoji, deccaged.”

FAT
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In 1854—the exact date is not in evidence—Govind Pindurang
received his share in his father's estate, and separated from his
mother and brother Ganpatriv, and passed a release fo Parvati.
This appears from an affidavit made by him in the Suit No. 9 of
1874, put in as exhibit C, and his written statement in Suit
No. 392 of 1874 (exhibit G). Down to the date of his separation,
Govind and his mother and brother Ganpatrdv had lived together
as members of a joint Hindu family, and when he separated,
Ganpatrav and his mother continued to doso. The release which
Govind executed is not in evidence.

In 1862, Pdrvati gave an equitable mortgage over the Vithal-
v4di and Parel properties to onc Pestonji Dinshd. She died in
1871, intestate. Down to the time of her dcath she seems to
have managed the joint property, or at least it was managed in
her name. The defendant Ganpatrdv says that after he began to
earn his livelihood as a clerk in the Telegraph Department he paid
his earnings, Rs. 100 per mensem, to Pirvati. "When she died,
Ganpatrév continued in possession of all the property she had

possessed or managed in her lifetime.

On the 15th August, 1874, Adaxji Ddd4bhdi, as assignee of
the equitable mortgage created by Pérvati in 1862, filed a suit,
(No. 892 of 1874), against Vithobd, Govind, and Ganpatrdv
Péandurang for the purpose of establishing the mortgage, and
praying for a sale of the property. He succeeded in establishing
his claim to the extent of Rs. 6,000 for principal and interest®.
Costs of suit were also awarded to him (exhibits H and I).
It was for the purpose of satisfying the decree of the Appellate
Court in Suit No. 392 of 1874 (inter alia) that the defendant
Ganpatrdv Pdndurang executed the mortgage of the 2nd June,

1879, (exhibit J), in favour of the first: and second defendants

which I have mentioned.

As the mortgaged premises were purchased by Pdrvati as
executrix of Pandurang’s estate and during her management of
it, they must, in accordance with the ordinary presumption, be
treated as forming a portion of that estate, and treated as if they

~ had been purchased by Péndurang himself, notwﬂhstandmg the

) See I, L, R, 3 Bom, 312,
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limitation to the heirs, executors, administrators, and assigns
of Pdrvatibai,

The first question which arises is, whether the property,
which came into the possession of Pdrvail upon the death of
Pandurang Mdnkoji, is to be freated, for the purpese of thissuit,
as having been the ancestral, or the self-acquired property of the
latter. Actual proof upon this point there is none, If, in ordaer
that the plaintiffs should suceeed in their suit it he necessary that
the property left by Pdandurang Minkoji should be held to have
been his ancestral property, it lies upon the plaintifis to prave, in
some way or other, that it was ancestral in his hands. There iz
no presumption in Hindu law upon the peint which they ean
invoke in their favour. There is no presumption one way or
the other. It is just as likely that Pandurang Ménkoji acquired
the property which he died possessed of, as that Mdnkoji or
Mankoji’s father acquired it. There are faint indications, on the
other hand, that the property was self-acquired hy Pindurang
arising from the facts, that one of his brothers, Bhéskar, left no
property at all, and that Pindurang made a will of his property,
which was recognized as a valid will, and acted upon as such by all
his sons, which he could not have done etfectually had his property
not been self-acquired. These indications have, however, little, if
any, probative force. The plaintiffs none the less have to malke
out their case upon this, as upon every othex point; and, if they
fail to do so, and this point is essential to their success, their suit
must fail. I adopt to a considerable extent the views expressed
in Mayne's Hindu Law, sec. 263. The mortgaged property must
therefore, be treated in this suit as the self-acquired property of
Pindurang Mdnkoji, and ashaving passed under his will, since
the plaintiffs have failed to prove the contrary.

The above proposition being established, it was not contended,
by counsel for the plaintiffs, that the decision of the Appellate
Court lately given in the case of Jugmohandds Mangaldds v.
Sir Mangaldds Nathubhii® would not be applicahle to the present
case, From that decision it follows, I think necessarily, that
Vithobd, Govind, and Ganpatrdv Pindurang took whatever they

9 X, L. R., 10 Bom., 528,
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became entitled to under their father's will, as their self-acquired
property, but in co-parcenery according to Hindu law, and not as
joint tenants according to English law. It is more difficult to
determine what interest Pdrvati took in the property. It is
open to argument, upon the authorities, that she took not more
than an interest to endure during her life—Mahomed Shumsool

v. Shewulrdm®, .

The more eorvect construction, however, I hold to be that
the will gave Pdrvati an equal interest with her sons in the .
testator’s estate, liable to be defeated in the event of her death
before the sons attained the age of twenty-one years, when they
were to be entitled to claim their shares. On the sons claiming
their chares, one share would be left with Parvati, and that
share, subject to her incapacity, as a Hindu widow, to deal with
immoveable property given her by her husband, would then
become hers absolutely.

She did not, however, at that period remove her share from the
common stock, nor did she ever attempt to separate her interest
in the property from that of her sons. She managed for them,
and was treated as the head of the family. It would perhaps be
incorrect to speak of her as co-parcener with her sons, as their
father would have been had he lived; but yet the family after
his death acted exactly as if Pdndurang had survived in Parvati,
If Psrvati had died before the separation of Vithobd, I ean-
not bubt think that her interest would have been treated as
having lapsed for the benefit of the co-pareeners, just in the same
way as if one of the brothers had died childless. Vithobs took
his share, and separated. The joint family continued upon the
same basis. So, too, when Govind divided, Pdrvati and Ganpat-
rév continued fo treat themselves as constituting a joint family.
When Parvati died in 1871, her share in the joint property
lapsed, I think, for the benefit of Ganpatrdv. It does not seem,
however, material to determine whether Ganpatrdv took Pérvati's
sharve by survivorship or inheritance, as, if that share is ances-
tral in his hands in the event of his taking it by inheritance,
it seems to me that it must be equally so in the event of his

M L. B., 2 Ind, App., 7.
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taking it by survivorship. In the case of the father this is
clearly so. A father and son possessed of no ancestral estate by
their joint exertions acquire some property. The son’s share in
that property is self-acquired in his hands—Chaturblooj v.
Dharamsi®, The father dies, and his self-acquired share devolves
on his son by survivorship. It cannot be but that the son takes
that accretion to his share as ancestral. If just before his death
the father had separated,and the son upon the father’s death had
taken his share, such shave would be ancestral in the hawuds of the
son. A fortiori must it be ancestral if the father dies joint with
his son. Mr. Mayne discusses this question as between brothers
ab section 250 of his work practically the converse of this case,

The question, therefore, must be considered whether property
which a son derives from his mother is ancestral in his hands
when such property originally formed part of the father’s estate,
TIn the case of Nund Coomdr Ldll v. Razecooddeen®™ the Court
adopted the following passage in West and Bithler, p. 828 (2nd
ed.), as correctly expressing the law as to ancestral property :—
“On the other hand, property inherited by a father from females,
‘brothers, or collaterals, or directly from a great-great-grand-
father, appears to be subject to the same rules as if self-acquired.
Ancestral property, in fact, may be said to he co-extensive with
-the objects of the apratibandhaddya, or ‘unobstructed inherit-
-ance’”. The case before the Court related to property inherited,
‘not from a mother, but from a collateral relation. In Muttayan

.Chetti v. Sangili Vira® the question arose as to the nature
of a father’s interest in a saminddri which, having been inherited
by his mother from her father, devolved upon her death upon
him. The Court came to the conclusion that property inherited
through the mother is ancestral, and not self-acquired. In the be-

 ginning of the judgment they say (ab p. 875): “ It (such property)
“may not be ancestral in the sense in which property inherited
by the father from the paternal grandfather is liable to partition
under the Mitdkshara Law at the instanee of the son, but it is
not self-acquired' property, on that ground, for purposes other than
W LL R.; 9 Bom., at pp. 445, 446. % 10 Beng, L. R, 183,

® L L. R., 3 Mad,, 371

B 11674 '
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those of partition.” In thabt case it was sought after the death
of the zaminddr to establish a charge given by him over the
zaminddri as against the defendant, his son, and the right of the
zaminddr to alien the zaminddri beyoud his own lifetime was
the point which the Court had to decide. The Court decided
against the right. The case went on appeal to the Privy Council,
and was reversed, on the ground that the debt, to secure which
the charge was created, was not illegal or immoral, and that the
decision in Girdhdree Lall's Case®™ applied to it. As to the nature
of the property, their Lordships said: “It was contended, on
behalf of the plaintiff, first, that the zaminddri, having descended
to the defendant’s father from his maternal grandfather, was his
gelf-acquired propetty, or, at any rate, that he was not,as re-
gards his son, under the same restrictions as to the alienation or
hypothecation of the property as he would have been if it had
descended to him from his father or paternal grandfather;
secondly, that the whole zaminddri, or at least the interest which
the defendant took therein by heritage, was liable as assets by
descent in the hands of the defendant, as the heir of his father,
for the payment of his father's debts. Their Lordships are of
opinion that the appellant is entitled to suceeed upon the second
ground, and they, therefore, think it unnecessary to express any
opinion upon the first. Indeed, as the case has been argued
before them on one side only, and the same question may here.
after be raised in some other case, they consider it right to abstain
from expressing any opinion upon it, except that they concur
with the High Court in holding that the property was not the
self-acquired property of the defendant’s father—Muttayan
Chettiar v. Songili Vira Pandia Chinnatambiar®.”

Observing upon that case Mr. Mayne, after citing 8 Dig,, 61,
West and Bihler, p. 823, approved in Nund Coomdr Ldll v,
Razeeooddeen®, says (see Mayne’s Hindu Law, (3rd ed.), page 240,
note) : “ The High Court of Madras has held that property which
descended to a man from his maternal grandfather was an-
cestral property, which he could not alienate to the detriment

Y L. R., 1Ind, App., 321, @ L, R,, 9 Ind. App,, 128, at P 143,
® 10 Beng L. R.; 183, at p. 19z, -



VOL..XIL.] BOMBAY SERIES,

of his son. None of the above authorities were referred to;
the decision was reversed by the Privy Council on another
- point. When the case arises again, it will be aterial to re-
member that property only becomes joint property by reason
of being ancestral property when the ancestor, from whom it
was derived, was a paternal ancestor. See Mit. 1. T, sees. 3, 5,21,
24, 27, 33 ; 4. B, secs. 2, 8, 5, 9—11."  Messrs. West and Bithler’s
comment on the case is as follows:—<In a recent case the
Privy Council have said that a zaminddrs inherited through a
mother was not self-acquired property, but they expressed no
opinion whether it was subject to the same vestrictions on aliena-
tion or; hypothecation as if it had descended to the zaminddr
from his father or grandfather. It may be concluded, therefore,
that the more extensive construction of ‘pitrarjit’ or ‘ancestra

will prevail, though probably without the consequence of giving
to the son equal power with the father over such ancestral pro-
perty, which is not in the stricter sense ‘patrimonial’ by “agnatic
descent ' "—~West and Biihler's Hindu Law, pp. 714 and 715 (3rd
ed). Phe learned authors of the work do not, however, adopt
the distinction of the Madras Court as set out in the passage I
have last cited from their judgment, which they regard as fanci-
ful, and conclude their comment thus: ¢ The rules for partition
of inherited property point to male lineal inheritance, leaving
property owned in any other right to be distributed as self-ac-
quired, or according to the special rules applicable on account of
the character of the property as sacred or secular, or as affected
or not with the support of public duties,” p. 715.

I think I shall be acting most in accordance with the principles
of Hindu law and with the weight of authority in helding that,
in the present case, the interest which the defendant Ganpatrdy
Pindurang derived from his mother Pdrvati in the properties
in question is ancestral property in respect of which the plaintiffs
have no present right of interference ; and I shall, therefore,

"decree that the whole of the surplus proceeds of the mortgaged
premises (if any), in the event of their being sold, be paid to the
defendant Ganpatrédv Péndurang. In his hands they will remain
of the same character as were the mortgaged premises them-
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selves. The agrecment hetween the parties relieves me from the
necessity of determining whether the plaintiffs have such an
interest in the property as would technically have entitled them

to maintain a properly constituted suit for their redemption.

The minutes of the decrce will be as follows :—

Dismniss the suit as against the defendants Ganpatrdv Govind
and Moreshvar Govind, without costs. Order that, upon pay-
ment by the defendant Ganpatrav Pandurang or the plaintiffs of
the amount of the moneys which shall be found to be due to the
first and second defendants at foot of their mortgage of the
2nd of June, 1879, with interest as therein provided, and their
taxed costs of this suit within six months from the time when
such amount shall be ascertained, the first and second defendants
do reconvey the mortgaged premises to the defendant Ganpatrav
Pindurang ; but, in the event of such payment being made in
whole or in part by the plaintiffs, subject to a charge in their
favour for the amount which they shall so have paid. -

In default of such payment within the time given, let the
mortgaged premises be sold. And out of the net proceeds of
such sale let the first and second defendants be paid the afore-
said amount with interest and costs, and let the balance (if any),
after paying thereout, firstly, the taxed costs of the defendant
Ganpatrdv Pindurang and, secondly, of the plaintiffs, be paid to
the defendant Ganpatrdv Pandurang. No other order as to
gosts.

Attorneys for the plaintifls :—Messrs. Bdlkrishna ond
Dikshat.

Attorneys for the defendants :—Mr. Mansulkhldl M. Munshi ;
Messrs, Tyabji and Dayabhds, and Messrs, Nanw and Hormasji,



