
APPELLATE GIYIL,

VOL. XIL] BOMBAY SEEIES. lOi

Before Sir Charles Sarycrd, Kf.̂  C'hkfJiistke, and 
Mr. Juslice Bdndhhdl Herr kid s.

K H U E S H E T B I B I  akd  O th ers , (o r ig in a l  DEFHi’DAXTs), A m ’E ila k J ', v, 135,7 

K E S O  V I I s  A ' Y E K ,  ( o r i g i n a l  P l a i n t i f f ), PiEsroNDEST.'*^ J I

Decrce— Execution— Sale, in execution o f a decree againsf a ikcmscd 2̂ti'yon repre­
sented hj a oninor soH— How fa r  such sale affects interest o f unheirnol peirtij lo 
decree or execution jyroceedings.

K., a Maliomedaii woman-vyIio was a co-sharer in a certain I'hoti rafro}, died 
indebted, and was sued after her death as ‘ ‘ represented by her minor sou represeii t- 
ed by Ms guardian.” A decree having been obtained against K. thus ropre.soiiteci, 
her share in the khoii was put up for sale iu execution, and was purchased by tlie 
plaintiff, who obtained a sale certilicate reciting that the right, title, and interest 
of K, in the said khoti had been purchased bj- him. He now sued the defendants,
■who -were K .’s co-sliarers in the hhoti, to recover the profits of Iv.’s share whicli 
they had received.

K., besides her minor son, had left her surviving a daughter who liad not been 
made a party to the suit or to the execution proceeding.'?, and the defendants 
contended that her share in her mother’s estate had not passed to the plaintiif.

Held; that the plaintiff was entitled to the whole of K ,’a share. The debt dne 
by K. was one for which the daughter was equally responsible •, and having regard 
to the form of the suit and the execution proceedings, the plaintiiF was justified 
in assuming that he was bidding for the entirety of K .’s share, and would acquire 
a title unimpeachable by the daughter.

This was a reference by H. Batty  ̂ Acting District Judge of 
Thana, under section 617 of the Civil Procedure Code (Act XIV) 
of 1882.

One Khatiza was a co-owner with the defendants of a certain
khoti vatmi. After K.’s death a creditor of hers sued upou a bond 
executed by her, and obtained a decree,against “  Khatiza, deceased, 
represented by her minor son represented by his guardian.”

In execution of this deereej, Khatiza’s share in the MioU was 
put up for sale and purchased by the plaintifi  ̂ 'vvlio obtained a 
sale certificate purporting to convey to him the right, title, and 
interest of Khatiza in the hJioti.

The plaintiff s'aed the defendants, (the co-sharers of the khoti)^ 
to recover Khatiza’s share of the profits which had been collected 
byfchieni.

* Civil Reference, No, 23 of 1887.
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Khatiza had left a daughter  ̂ who had not been made a party 
to the >suitj or to the subsequent execution proceedings  ̂ and the 
defendants contended that the plaintiff’s purchase did not affect 
her share.

■ The District Judge referred the following question to the High 
Court

“ Whether defendants are entitled to withheld the daughter^g 
share, on the ground that it has not passed to plaintiff under the 
certificate, the defendants not representing the daughter and 
having no title to her share which they li^ve collected ”

Daji Ahdji Khare for the defendants :— By his purchase the 
plaintiff got only the minor son’s interest in the property. The 
whole estate could not be represented by the son̂ , the other heirs 
being left out—Sendry v. Mutty Lall Dhm<'̂ '>; Assamathem Nessa 
Bibee v. JRoy Lidclimeepid Singh ‘̂̂ .̂ The heirs of the judgment- 
debtor are Mahomedans, and each one of them is in his own right, 
and one person alone is incapable of representing the others.

Edv Saheb Vdsudev Jagganndth Kirtihar for the plaintiff;-— 
The certificate of sale clearly recited that Khatiza’s entire share 
was sold, and the purchaser must be deemed to have hidden for 
and purchased that, and acquired an unimpeachable title: see Ishan 
Chander Mitter v. Biiksh A li Sot(dagur^^\ which has been followed 
in Jairdm Bajabdshet v. Jomd Kondia^^K The debt was a good 
debt, and the daughter was bound to pay it. Moreover, the 
defendants, who are strangers, cannot plead this defence.

S a rg e n t , G. J .:— The p laintiff was the purchaser at auction sale 
in execution of a  decree on a bond against “  Khatiza, deceased, 
represented by her minor son represented by his guardian.” The 
certificate of sale purports to convey to the plaintiff, in  execution 
of the above decree, the thereunder w ritten property in possession 
of Sharifabibi, grandmother and guardian of the m inor—the 
property being subsequently described as the rights title, and 
interest of Khatiiaabibi, described as the deceased defendant, in 
the 3 annas 6 pies’ share in the khoti. A s no part of,the produce

( I.  L. E., 2 Calc., 395.
L L. R .  4 Calc.. 142.

(3) Marsh. Rep., 614.
Ci)I. L. E „  11 Bom., 361.



of tlie Mwti was in actual possession of either of the heirs of the 
deceased Khatiaabibi, the latter part of the description of the Khi-hshl't- 
property inay_, we think  ̂having regard to the form of the suit, 
be disregarded as falsa demojutmtioy and not as intended to 
restrict the property sold to the minor’ s share. The purchas.er 
would, therefore, be justified in assuming- that he was bidding 
for the entirety of Khatizabibi’s share in the hhoii  ̂ and (on 
the principle established by the ease of Ishaii Chancier Mittei' v.
Biiksh A li  Soiidagiir '̂^\ which was acted upon bj’ this Court 
in Javrdm Bajabdshet V. Jorad Eoiidid^\)-would acc[uire a title 
unimpeachable by the d^ughter  ̂ who was equally lespousible for 
the debt; on 'any other ground than that the debt was not due.
As there was no suggestion that tliî - was the casê  we think 
the defendants could not justify their refusal to pay the whole 
3 annas 6 pies’ share in the produce of the hhoti, on the mere 
technical ground that the daughter had not been made a party 
to the original suit.

(1) Marsli. Eep„ 614. (3) I. L. E., 11 Born., 3G1.
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Before Sir Oharles Sargent, Kt, Chief Justice, Mr. Justice MiudbkU Hcmcldŝ  
and Mr, Justice, Birdwood.

IN  ME  K A R A 'C H I M U IvIO IP A L IT y. 1887*
August 2.

Stamp Aci I  of 1879j Belt. I, Art. 52~Tax~Seceipt for money faid m taxes--- 
Municipality, recfdpt hy, for hoiise-tax exceed'tng twenty nijms—Bcccipt stam}̂  
mcessai'y.

A  receipt by a municipality ackuowledging payment of liouae-tax exceeding 
twenty rupees, requires a receipt stamp under Schedule I, Art. 52 of Act I  of
1879. ■

' T his was a reference by H. F . B. Erskinej Esq., Commissioner 
ia Sind, under section 46 of the Indian Stamp Act I of 1879.

The secretary of the Municipality of Karachi ha\dng given a 
receipt to a tas-payer for a sum of Rs. 56-11-0 paid by him on 
account of house-tas, the question was raised whether under the

*Civil Reference, Fo. 36 of 1886.


