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should be earried out in England in the usual manner. The terms 1585,

of the plaintiffs’ letter (written under the instructions of Carram- Ten
chand) offering the defendant goods cz Mertor Hall ani ex Tuban  POiax

T
Head in fulfiment of his order, indieate, I think, an intention Merchaxw

on the plaintiffs’ part to conceal from the defendant the fact that 13:»5115:}::;
they had not themselves ordered out the goods. Their present L}Oﬂt.rgm:i:\z
contention is fgr the first time set up in their letter of the Spd SiFviemesa,
November, 18’85.

It is to bé%‘:egrebted that the law in this case does not allow
of an appeal from my decision, as it involves a question of
importance. I dfmiss the suit with costs, imcluding eosts of
applicdtion for new hearing.

Attorneys for the plaintiffs :—Messrs, Bamanji and Hormasji,

Attorney for the defendant —Mr. Khanderav Moroji.

APPELLATE CIVIL.

Before My, Justice West and Mr, Justice Birdwood.
IN REZ PREMCHAND DOWLATRAM*

Civil Procedure Code (Act XI'V of 1882), Sec. 174—Production of document— 1887
Court’s jurisdiction fo puwish a witness for rcfusing {o produce o docwment— February 3.
Procedure—~Indian Penal Code (Act XLV of 1860), See, 175—Criminal Proce
dure Code (Act X of 1882), See. 450

A witness was summoned to produce a document in Court in connection with
a certain suit. He attended the Court, but did not produce the docunent,
stating on oath that it was not in his possession. But this statement was disbe-
lieved, ind the Court fined him Rs. 75, under section 174 of the Code of Civil
Procedure (Ack XTIV of 1882).

Held, that the fine was illegally levied. The jurisdiction of the Court to punish
under section 174 of the Civil Procedure Code exists only in the case of a wit-
ness, who, not having attended on summons, has been arrested and brought
before the Court.

The eagoe of o witness who having a document will nob produce it, is provided

for by section 175 of the Indian Penal Code (Act XLV 0f 1860) and section 480
of the Code of Criminal ]?rocedm‘e’(Act X of 1882).

"YWhere a witness denies, on oath, that he has the possession or means of pro-
ducing « parbicular docwment, hie can, if he has heen guilty of falsehood, be pro-
secuted for giving false evidence in a judicial proceeding. '

* Application under Extrsordinary Jurisdietion, No. 62 of 1886,
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1887, Tars was an application under section 622 of the Code of Civil
tenz  Procedure (Act XIV of 1882).

gggﬁ‘:&ﬁ? The applicant, Premchand Dowlatrém, was summoned to pro-

" duce certain books of account in Suit No. 1382 of 1885 pending

in the Small Causes Court at Ahmedabad. He attended the

Court in obedience to the summons, but did not produce the

hooks required, stating on oath, as an excuse, that they were in

the possession of his partner, who refused to part Wlth them. The

Court dishelieved this statement, and fined him Rs, 75, under

gection 174 of the Civil Procedure Code.

Thereupon Premchand filed the preselrlt “application, under
the extraordinary jurisdiction of the High Court, praying for a
reversal of the lower Court's order, on the ground that it was
illegal and wlfra vires.

The High Court granted a rule nm, calling upon the Judge of
the Small Cause Court to show cause why the order should not
be set aside or varied.

Govardhan M. Tripote for the applicant.

Wast, J. :—In this case the Judge of the Small Cause Court
at Ahmedabad has fined the applicant Rs. 75 for not producing
a document which he had been summoned to produce. The
applicant came to the Court, but then stated on oath that he had
not the document, and could not produce it. Thereupon the
Judge desbelieving this statement fined him ostensibly under
the provisions of section 174 of the Code of Civil Procedure. A
caveful perusal of that section, however, shows that the present
case did not fall withinit. The jurisdiction to punish under the
enactment exists only in the case of a witness, who, not ha,ving
attended on summons, has been arrested and brought before the
Court. The case of a witness who, having a document, will not
produce it, is provided for by section 175 of the Indian Penal
Code, and a limited summary jurisdiction is given to the Court
in such a case by section 480 of the Code of Criminal Procedure
X of 188") The. mere provision of this mode of procedure
by the Legislature implies that another and different one ignot
intended to be followed; and if the Judge of the Small Cauqe
Court could fine a witness attending his Court under section 174
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of the Code of Civil Procedure, he would deprive him of the 1887
appeal given by the law against a similar decision under section I 2z
480 of the Code of Criminal Procedure. Wherca witness denies, 53‘?;;‘;2&
on oath, that he has the possession or means of producing a par-

ticular document, he can, if he has heen guilty of falsehood, be
prosecuted for giving false evidence in a judicial proceeding.

We reverse the order as made withount jurisdiction, and direct
that the fine gaid by the applicant be restored to him.

Order reversed,

APPELLATE CIVIL.

Before M. Justice West and My, Justice Birdwood,
LARSHMIBAI BA'PUJL OKA, (ORIGINAL APPLICANT), APPELLANT, 7, 1857,

MA'DHAVRA'V BA'PUJI OKA axp Omens, (0nicIval Oppoxayys), —Hwrch 23
ResponpeENTs, ¥ '

Deoree—Enecution— Maintenance—Decree for payment of an annuity without apecify-
ing date of payment—Defoult in paying such onuwity—Enforcement of pay-
ment by execution of decree~Limitation—Computation ¢f tine,

A Hindu widow obtained a decree dated 7th September, 1863, directing that
o sum of Rs, 36 sheuld be paid to her every year on account of her maintenance,
The judgment-debtors paid the annuity for some years. In 1881 the widow
applied for execution of the decree, and recovered three years’ arrears. In 1885
paymenis having again fallen into arrear, she again applied for execution, hub
her application was" rejected as barred by limitation, having heen made more
than three years after the last preceding application.

Held, that the application was not time-barred. The decree created a period-
jeally recurring righf. Though no precise date was specified in the decree for
payment of the annuiy, the judgment.debtors were liable to make the pays
ment on the day year from iis date, and thenceforward on the corresponding
date year after year. The decree was, as to each year’s annuity, to be regarded
%3 speaking on the day upon which for that year it beeame eperative, and sepa-
rately for ench year. The right to execute aceruingon a particular day, limit.
ation should be computed from that day should the judgmeni-debtor fail to
obey the order of the Court,

Sakhdrdm Dikshit v. Ganesh Sdtheqry followed,
Subhanatha Dikshatar v. Subbé Labshmi Ammal® and Pusufihdn v. Sirddrs
Khdn(®) distfnguished,
* Second Appeal, No. 112 of 1888,
@ L L R, 3 Bom, 183. @) L In Ruy 7 Mad.. 80.

‘ 8 L I, R, 7 Mad,, 88,
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