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r4v on the record for tho purpose of executing the decree against
them. In holding that they were not the heirs or representatives
of Vithalrdv he was clearly right, but he proceeds to consider
whether they could now be placed on the record as heirs of Yash-
vantrdy, or otherwise we do not understand how the question of
Himitation could arise. He says, and rightly, that they were every
bit as much as Vithalrdv necessary pavties to the derkhdst of 1878,
and concludes that not having been made partiesit is now too late
to proceed against them, We agree, however, with the ruling in
Rim Anwy Sewak Singh v. Hingu LalV that the application for
execution against one of the representatives of a sole judgment-
debtor saves limitation against another representative. The sappli
cation would not, therefore, be too late as against Murrérrdv and
Narsingrdv regarded as joint representatives with Vlthah'a, 7 of
the original judgment-debtor, Yashvantrivy.

.- We must, thercfore, discharge the order, and send back the
case for a fresh decision, having regard to the third issve, which
i§'to be understood as ncluding the question whether the mortgage
was valid beyond Yashvantrdv’s life-time, and, if so, whether it
was Tor a legitimate purpose so as to bind his sons. Costs to abide
the result.

M1 L. B, 3 AL, 517.

ORIGINAL CIVIL,

Before Mr. dustice Farran.

THE BOMBAY UNITED MERCHANTS COMPANY, LIMITED,
(Praryerrps,) ». DOOLUBRA'M SAKULCHAND axp PURSHOTAM
JA'VER, (Dzrexpans).® )

Contraci—Sule of goods—Non-ucceptonce of goods—Contract Sor goods to-be

ordered from Burope—Such contract not fulfilled by offer of goods of same (lescmp-
tion not ordered out for purchasers, but bought by vendors in Bombry.

On the Tth August the defendants commissioned the plaintifis to order out from
Europe 500 cwts. copper braziers, September shipment, assorted in the manner
seb out in the indent sigoed by the defendants, ““iree on board, Bombay harbour,”
at the rate of £ 53-5 per ton. - On the same day the plaintiffs sent; o feply to the
defendants’ order in their usual form, partly lithographed and partly written, as -

*8ma  Canse Court Suit, No. 3819 éf 1887.-
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follows :—*We have the pleasure to infers you that we have recelved » ¢
from our Manchester friends, and so fa a5 the cyph i

they advise the following purchases, which will he inveiced to you at your
b, N . - . s .
subject to confirmation by letter az wsnal,  Ovder this day 100 bunales of cotper
braziers, at £53-5 pieir ton, free on hoard, Bombay.”  As a fact, however, no tele-
gram had been received from the plaintitls’ Manchester friends, and the plzintids
had not learned that they had advised the purchases referred to in their reply.
The acceptance of the plaintilfs’ offer was really hased on the plaintiils view of

the probabilities % the copper market. Tho awewts o nsland were unabls
2 F :

to carry ont the order, and it remamed wnexecuted.  On the Z6th Qctober the
plaintiffs having negotiated with one Naga Ducha {o take over from him a Sep:
tember shipment of copper by the 8, 8, Merton Flull, answering to the defendants’
order, and for the '1?33&'905;3 of fulfilling it, wrote to the defendants us follows —
“We beg to inform yot. of the arvival of the 8. 8. Merton Foll with 100 paclages
of goods sold to you ag por agreement No, 213 ; and bave therefore to vequess
payment of the cash for thuse goods, according to the terms of the agreement.”
The plaintifls’ negotiation, however, with Nagn Ducha fell through, and they
were unable to supply the defendarits with the goods from the Merion Flall
The defendants on the 30th October wrote through their sollcitors to the plaint.
ifis, stating that they believed the goods never cane te Bumbay, and that they
considered the contract ab an end,  The plintifls, however, on the 29th Octo-
ber had succeeded in purchasing a September shipment of geods fram cne Beg
Mahomed, corresponding to those ordered by the defendants.  They theu on the
31st October wrote to the defendants, informing them that it was 2 mistake of
their clerk to advise the arrvival of the defendants’ goods per Merion Hall, and
handing the defendunts invoice of 100 bundles arvived ¢z Twhan Head. The
defendants discovered that the plaintiffs had not ordered out these goods, but
had purchased them in Bombay, and on that ground they refused to accept then
The price of copper had then fallen, The plaintifis sold the goods by auction,
and brought this sgit against the defendants, to recover the difference bhetween
the price realized by the sale and the price which by their contract the defend-
ants had agreed o pay. It was admitted by the plaintiffs’ witnesses that it
was intended, at the time the defendants gave their order, that the goods should
be ordered out frem England by the plaintiffs ; and that this was the invariable
course of business of the plaintifiy’ firm—the present case forming the only
instance to the contravy.

Held, that the defendants weve not hound to accept the goods offered by the
pleintiffs ; and that the plaintifls were not entitled to recover the amount sued for.

An importing firm which accepts & commission to order out goods ab o fixed
rate, and undertakes that they shall be invoiced to the person giving the order
ab that rate, does not, (in the absence of proof of nsage to the contrary), fulfil his
contract by obtaining goods, answering to the terms of the order, from another '
firm. in Bombay, and tendering them to the person giving the order.

- In this suit, which was originally brought in the Small Cause
Court of Bombay, the plaintiffs on the 13th June, 1887, obtained
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a decree against the defendants for Rs. 2,000 and costs.  On the
20th June, 1887, the defendants filed a petition for a rehearing
of the case by the High Court, under section 38 of the Presidency
Small Cause Court Act XV of 1882, On the 15th June, 1887,
an order for rehearving was made by the High Court.

The suit was brought by the plaintiffs to recover damages
sustained by them by reason of the defendants not taking deliv-
exy of certain copper braziers which had been ovdered by them
under an indent dated the 7th August, 1885. '

The defendants were general merchants ir B;ﬁnbay, and had
been in the habit of ordering out goods from” England through
the plaintiffy’ firm. On the 7th August, 1885, the sceond de-
fendant commissioned the plaintiffs to order from England, on
account of his firm, one hundred bundles—equal to 500 ewts.—of
copper braziers, at the price of £53-5 per ton, free on hoard,
deliverable in Bombay harbour. He signed an indent, which
was in the following form :—

“ Bombay, 7th August 1885,

Wa hereby commission the United Merchants’ Company, Li-

N o my . .
mited, to order for '0—31«_ acconnt and risk the following goods from

Europe, to be shipped as soon as possible by any steamer, and
subject to the following conditions, Any dispute” as to quality
or condition of the goods or any dispute whatsoever is to be
referred to the arbitration of two Buropean merchants—one to be
chosen by the indentor and one by the United Merchants’ Com-
pany, Limited, on behalf of their manufacturer or agents, and
their decision shall be binding upon both parties, whether they
decide upon an allowance to the indentor or the total or partial
rejection of the goods or otherwise.

« The prices mentioned are for goods, £. o. b., Bombay harbour,
I
eash and o further agree to pay all charges forapacking, for-

Wmdmg, and shipping, as also for freight and insurance, which

- must be covered payable in Bombay or London abové the full

invoice amount.
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“ The United Mexchants’ Company, Limited, or their agents can

me h SRR, . . ek b wf o] =
dl_j}“’ upon = ab...... days’ sight at the current rate of exchange Bowmay
‘ 1 Usrren
ball i 3 . . myself MExeHARTS
for the full invoice amount, and - herewith bind Y321 0 “Giimine
we ourselves :

Lixiten,
accept such draft on presentation and to pay it at maturity o
Y Doorrsedy

against delivery of the documents relating to such shipments, or, Sixvivusss.
if required, by payment at current rate of exchange of the day
by hank bill as usual,

S
. Ny my
“ All risk of éﬂi vgyage are for 737 account.
A, our

Ve bereby agree to accept whole or any part of the order
that may be practicable.
“In case of the order transmitted by wire the United Merchants’

Company, Limited, do not hold themselves responsible for any
mistake on the part of telegraph officials.

‘¢ Commission, nil,
“ Shipment, September next.
“ 100 bundles, each weighing about 5 ewts,
“ 500 cwts. copper braziers assortment.
* Bombay harbour.
(Signed) TPURSHOTAM JAVER,
for Doolubrdm Sédkulchand.”

Onthe same or following day the defendants received from
the plaintiffs the following letter, stating that their indent had
been duly accepted —

“« Bombay, 7th August 1885,
“To DOOLUBRAM SARULCHAND, Esq.

“We have the pleasure to inform you that we have received
a telegra,m‘ from our Manchester friends, and so far as regards
the cyphers therein used, we learn that they advise the following
pufchases, which will he invoiced to you at your limit.

“ Subject to confirmation by letter as usual.
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“ Order this day (100) one hundred bundles of copper braziers,
at £53-5 per ton, £. 0. b, Bombay.

(Signed) F.D. PANDAY & Co,
Agents.”

On the 26th October, 1885, the defendants received from the
plaintiffs the following notice of the arrival of.the goods in

Bombay :—
«« Bombay, 26tk Q-tober 1885.
“To DOOLUBRAM SAKULCHAND, Esq.

“ Dear Sir,—We beg to inform you of the arrival of the-S. 5.
Merton Hall, with 100 packages of goods sold to you as per agree-
ment No. 213, and have, therefore, to request payment of the
cash for these goods, according to term of the agreement.

~« Qur friends are requested to note that, in the event of goods
invoiced in English price, the amount will be converted in Indian
currency bearing interest ab 9 per cent. per annum at the rate
of exchange ruling on the second mail day after the arrival of
the steamer. '

“ 100 bundles of c;)pper sheets.

Yours truly,
(Signed) F. D. Panpay Co.,
Agents.”

It appeared, however, that the plaintiffs’ agents in Manchester
had not executed the defendants’ order, and had not sent them
any goods to Bombay. The plaintiffs had accordingly negotia-
ted with one Naga Ducha to take over from him a September
shipment of copper by the 8. S. Merton Hall, answering to the
defendants’ order; and belicving they would thus bhe able to
supply the required goods to the defendants, they wrote the

~abave letter. The plaintiffs’ neootmtxon however, with Naga

Ducha fell through and they were unable to get tife goods from
the Merton Hall. The defendants on the 30th October, 1885,
through their attorney wrote the following letter, sta,tmu that
they considered the contract to be at an end :— -
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“To THE UNITED MERCHANTS CoMPANY, LIMITED, 1887,
“Sirs,~I have been instructed by my client, Mr. Doolubrdm Pemney

Sékulchand, that in the month of August last he ordered out,
through you, 100 bundles of copper brazicrs, at £53-5 per ton, to ¥,
be shipped in September. That, by a letter dated the 7th August Lorin,
last, you intimated to him that you had received a telegram from 13?\‘1‘;:{‘&:3;‘
your Mancheséer friends that the said purchase will be invoieed

to him at his Iimit, subject to confirmation as wusuwal. That no

such letter was ever received by him. That by aletter dated

the 26th instai ,,5011 advised him that his gcods had arrived by

the S. 8. Merfon ¥ull. That sinee the receipt of the said letter

my ckient often called upon you for the invoice of the said goods

and also tendered you the purchase-money, but you put him off

from time to time under various pretexts. My client, therefore,

eoncludes, from your aforesaid conduet, that his goods never came

to Bombay, and He instructs me to give you this notice that he

no longer considers himself bound by his aforesaid contract,

“ Dated this 30th day of October 1885,

Yours truly,

(Signed) KnANDERAV MoroJt,
Solicitor, High Court.”

The plaintiffs, however, on the 29th October had succeeded
in purchasing a September shipment of goods from one Beg
Mahomed, ez Tuban Head, corresponding to those ordered by the
defendants, and on the 8lst October, 1885, they wrote the fol-
lowing letter to the defendants :—

“ Bombeyy, 51st October 1885,

“To KuaNDERAV MoroJi, Esq.,

Solicitor, High Court,
Bombay.

“ Dear Sir,~Your letter addressed to us on behalf of your client,
Mr. Doolubrém Sdkulchand, with refercnce to the 100 bundles of
copper sheets *purchased by him as per agreement dated 7Tth
August last, was only received by us late yesterday evening. In
reply, we beg to inform you that it was a mistake of our clerk to
advise the arvival of the goods per Merton Hall.



56

1887.

THE
BoMBAY
Un1TED

MERCHANTS
COoMPANY,
TAMITED,

7
DooLUBRAM

SAKULCHAND,

THY INDIAN LAW REPORTS. [voL. X1I.

« pnciosed we beg to hand you invoice of 100 bundles arrived
ex Tuban Head, weighing Ibs, 252,119, as per specification attached, -
amounting to Ibs, 1,387-18.10, for which we request payment in
terms of the agreement made by your client.

(Signed) F.D. Pawpay & Co.,
Agents.”

The price of copper had then fallen, and the deféndants having
discovered that the plaintiffs had not ordered out these goods,
but had purchzised them in Bombay, refused to a(ipc.'pt them.

On the 3rd November, 1885, the plaintiﬁ's-w;c»‘"';e the following
Ietter — .
“ Bombay, 8rd November 1855.
“To KraNpERAV Morost, Esq.,
Solicitor, High Court,
Bombay.

“Dear Sir~We are in receipt of your letter of yesterday. The
real contract,as was perfectly well understood between the parties,
was for the sale, by the company which we represent, to your
client of the goods in question of September shipment, The re-
ference in the printed form of the agreement signed by your client
to the goods being ordered through our company from our Man-
chester agents was, to the knowledge of the parties, & mere sur«
plusage, and no part of the actual contract, as is evidenced, among
other things, by the fact that at your client’s desire we signed
and handed to him on the spot, and simultaneously with the
execution of the contract paper by your client, the usual printed
form purporting to be an intimation fo the intended purchaser
of the receipt of telegraphic advice by us from Manchester of the
goods contracted for having been purchased ; and this formality,
which on any other supposition is not only unnecessary, but
absolutely unmeaning, was gone through, as your client wished
to have a voucher evidencing the formation of the contract,
Under the circumstances of the case we were only bound, and
have already repeatedly offered, to deliver to yoﬁi‘ client goodsv
of the kind stipulated for, and of September shipment ; but your
client, who obviously thinks it convenient to ignore the receipt
of thre said printed form signed by us, wishes to get out of the
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contract owing to a fall in the market, but we will hold him to
the contract, and beg to give him this final notice through you,
that, unless the goods offered by us are all taken delivery of, and
paid for, within twenty-four hours after the receipt hereof by
you, we will resell the same on his account and ab his risk, and
hold him liable for all the loss and deficiency that may arise
thereby

Yours faithfully,
(Signed) F.D. Paxpar & Co,
Agents)”
Thn plaintiffs subsequently sold the copper braziers, which they
had offered to the defendants, by public auction; and having
vealized considerably less than the contract price they brought
this suit in the Small Cause Court against the defendants for the
balance, and obtained a verdict for Rs. 2,000 and costs.

The case now came on for rehearing hefore Farran, J.
Lang for the plaintiffs.

Mucpherson and Jardine for the defendants.

FArRAN, J.:—The facts in this case, except in details which
appear to me of but little importance, are not really in dispute,
The plaintiffs are a company whose business is to reeeive indents
in Bombay, order out goods from Europe to fulfil such indents,
and deliver such goods to the indentors in Bombay. The defend-
ants for some time prior to the transaction in question dealt with
the plaintiffs’ company. On the 7th August, 1885, the defendant
signed one of the plaintifis’ usual indent forms, by which he com-
missioned the plaintiffs to order for their account from Europe,
to be shipped as soon as possible by any steamer and subject to
certain printed conditions, the following goods:—100 bundles,
each weighing about 5 ewts.—equal to 500 ewts,.—copper hraziers,
assorted in a certain manner set out in the indent, at £53-5 per
ton, free on hoard, Bombay harbour. The first condition pro-
vided for the Yeference of any disputes as to quality or condition
of the goods to arbitration. The next velated to the payment,

" which was to he in cash for goods, free on board, Bombay harbour,

The latter portion of it, which provides for the payment of ship-
B 1050--2
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ping charges, &e., by the defendants, must be rejected as incon-
sistent with the vest of the order, The next is as follows:—
“The United Merchants’ Company, Limited, or their agents, can
draw upon me at...... days’ sight at the current rate of exchange
for the full invoice amount, and I herewith bind myself to accept
such draft on presentation and to pay it at maburity against
delivery of the documents relating to such shipments, or, if re-
guired, by payment at current rate of exchange of the day by
bank bill as usual.” The alternative mode of T, syment is in
writing, This fact and the number of the days ,1011{3 being left
blank shows that it was intended that padymer“o in this case was
to be in cash. Then comes— All risks of the voyage ave for
my account.” Then—1I hereby agree to accept the whole or

any part of the order that may be practicable.” Then—¢ In case

of the order heing transmitted by wire, the United Merchants’
Company, Limited, do not hold themselves responsible for any
mistake on the part of telegraph officials.” Then—<Commission
nil.”  Lastly, © Shipment, September next.”

Before accepting such an indent as the above, it is usual for
the plaintiffs’ company to telegraph to their agents in England
to ascertain whether the order can be carried out at the rate
proposed. This was not done in the present case, as the defend-
ant did not wish the delay or expense of a telegram, but desired
the company either to accept the order at once owrefuseit. The
company departed from their usual practice, because Carramehand

‘Cullianji, one of the directors, expressed his willingness to take

the risk upon himself. The order was, in fact, accepted b'y the.
company on his account and at his risk.  This, however, did not
affect the defendant, or alter his legal position in reference to the
company. As far as the defendant was concerned, he commis.
sioned the plaintiffs to order out for him 500 cwts, copper brazi-

‘ers, September shipment, and agreed to accept the whole 500 ewts,

and pay for them in cash at the rate of £58-5 per ton, free on

‘board, Bombay harbour, ou their arrival,

On the same day the plaintiffs gave or sent to the defendant a
reply, in their usual form, to his order, partly lithogr, &phed and

.partly written, as follows:—Bombay, 7th _A_ucu‘gt 1885, The
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United Merehants’ Company, Limited, to Dooluledn Sdkmichand,
Esq.  We have the pleasure to inform vou that we have veccived
a telegrani from onr Manchester friends, and 5o fay as veaards the
cyphers therein wsed, we learn that they advise the f_x:»ilma'éng
purchases, which will be invoiced to you ab yvowr limit, sulject
to confinmation by letter as usual :—Order this day 100 handles
of copper braziers ab £33-5 per ton, free on board, Bomlay.”
This reply, from the word « order” to the end. is written, That
word and tlﬁ‘pm't.imn preceding it ave Iithographed. As a fact,
however, no tlegram had been received from the plaintifs Man-
chester friends, andethe plaintifts had not learnt that they had
adviged the purchases referred to in their veply.  This was pro-
bably known to the defendant as well as to the plaintifis. Tt was
suggested that the telegram referred to in the reply might rolate
to a prior offer which the plaintiffs had received by telegram
about a fortnight before, and which they had not aceepted, ut

the suggestion appears to me to be witheut foundation. The
acceptance of the defendant’s offer was veally hased on Carvam-
chand’s view of the prohabilities of the copper market. '
As I have stated above, the usual course of the plaintifiy’ send-
ing a telegram and waiting for a veply before aceepting the de-
fendant’s order was not adhered to, as Carvamchand took the risk
as well as the possible profit of the order upon himself. That
circumstance, it scews to me, cannot alter the lecal effect of the
plaintiffy’ reply in the same way, as it did not affect the legal
results flowing from the defendant’s order.  The plaintiffs are in
the same position exactly as if the usual course had been pursued.
The defendant’s order, as smnmarised above, is aceepted by the
plaintiffs thus :—The goods you have ordered will he invoiced to
you at your limit, namely 100 bundles of copper braziers at
£58-5 per ton, free on board, Bombay. The reasons which in-
duced the plaintiffs to accept the order seem to me to be qguite
immaterial, whether it was the receipt of a telegram assuring
them that the order could-be carried out at the defendant’s limit,
- or the fact that Carvamechand’s undertaking placed them in the
same safe position as if such a telegram had been received. The
plaintiffs, in consideration of the defendant’s order and the un-
“dertekings contained in it, promise the defendant that the goods
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ordered by him will be invoiced to him at the agreed rate. That
acceptance or promise is in the same lithographed terms as the
plaintiffs use in accepting and promising to fulfil all similar
orders, and is, it seems to me, attended with the same legal con-
sequences. I find nothing in the oral evidence which prevents
me from giving effect to the contract between the plaintiffs and
the defendant evidenced by the written agreement. The evid-
ence of the plaintiffy’ agent is that Carramchand directed him to
draw out the usual form.

On the 11th August, 1885, the plaintiffs wrg*s to their Man-
chester agents to send them the goods whi€h the plaintiffs had
ordered at £58-5 per ton. This indent the plaintiffs camcelled
by telegram early in September, reducing their limit Ly 5s. per
ton. The agents were unable to carry out the order at the re-
duced limit, and it remained unexeeuted. On the 26th October,
the plaintiffs through Carramchand had negotiated with one
Naga Ducha to take over from him a September shipment of
copper by the Alerfon Hall, answering to the defendant’s order,
and for the purpose of {ulfilling it ; so they wrote on that day to
the defendant as follows :—* We beg to inform you of the arrival
of the 8.3. Merton Hall with 100 packages of goods sold to you
as per agreement No. 213, and have, thercfore, to request pay-
ment of the cash for those goods, according to the terms of the
agreement.” The negotiation with Naga Ducha fell through,
and the defendant, therefore, could not get the goods from the
Merton Hall. He, on the 30th October, wrote through his soli-
citors to the plaintiffs, stating that he believed the goods never
came to Bombay, and he considered the contract to be at anend.
The plaintiffs on the 29th October had succeeded in purchasing,
through Carramchand, a September shipment of goods from Beg
Mahomed, corresponding to those ordered by the defendant.
They then on the 31st October wrote to the defendant, informing
him that it was a mistake of their clerk to advise the arrival of
the defendant’s goods per Merton Hall, and handing the defendant
invoice of 100 bundles arvived ex Tuban Head. The defendant
found out that the plaintitfs had not ordered out €hose goods,
but purchased them in Bombay, and he repudiated them on that

- ground. The price of copper had then fallen. - The plaintiffs
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sold the goods by auction, and now sue for the difference in prica
between that realised and that which the defendant
ed to pay.

had contract-

The question is, whether, under the cireumstances, they
entitled to recoverit. That question is oue of general i hnportance
It amounts to this. When a firm, like the plaintiifs, acespta
commission to order out goods from Buvope ab o specified rate,
and undertake that the goods will he invoiced to the indentor ab
that rate, d‘;\they fulfil their contract by offering to thair in-
dentor goods v hich they have procurad in Bombay from annther
house answering &he deseription of the goods ovdered through
them? It appears to me that the custom of the trade, if there
“be one, ought properly to be invited to solve that question (sce
Johnson v, Raylton®.) No evidence of any custom has, however,
been adduced, and I must, therefore, decide it upon prineiple.
It is admitted Ly the plaintitts’ witnesses that 1t was intended,
at the time when the defendant gave his order, that the goods
should be ordered out from Englaud Iy the plaintifts, and that
this was the invariable course of business of the plaintiffs’ fivm,
the present case forming the only instance to the contrary. The
plaintiffs usually have the goods they order out invoiced to them-
selves, and when they veceive such invoice, they re-invoice them
to the persons for whom they order out the goods. In the case
of copper braziers the goods do not hear any distinctive marks,
showing that”they have been imported through the plaintifis,
The only mark on them is the shipping mark on the outer sheet
of each bundle, which varies according to the pleasure of the
agent who ships the goods. There does not appear to be any
particular advantage in having the copper selected by the plaint-
iffs’ agents. In faet, in the case of copper hraziers, it does not
appear to make any difference to the indentor whether they are
imported by the firm from or through whom he obtains the
goods or not. In the case of goods of other descriptions, there
may be, and no doubt is, an advantage, real or supposed, in
ordering them out by a particular firm.

HA

The construction of the contract eannot, however, vary aceords
ing to the goods to which it is applied. The importance of the
ML R.; 7 Q. B. Div.,; 438,
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stipulation is really immaterial. The sole question is, is it a
term of the eontract that the plaintiffs shall order out the goods 2
Can thisbe really doubted ! The proposal is that the plaintiffs
shall order out the goods to be paid for at a certain rate. The
acceptance is an undertaking that the goods shall be invoiced
to the defendant at that rate. That, in my opinion, means
that the goods shall be ordered out and invoiced to the defendant
at that rate; otherwise it would be an aceeptance of it, with

-a modification which, until the modification was “tself assented

to, would not constitutc a contract. The case’ of Joknson v.
Raylton™ is important as showing that, if ifcan be gathered
expressly or impliedly from an order for goods and its accept-
ance that the goods are to be of the manufacture of the per-
son accepting the order, the latter will not fulfil his contract by
supplying goods in all respects answering to the description
contained in the order if they are not of his own manufacture.
Upon that point there was no differcnce of opinion between
Lord Bramwell and his colleagues. Their difference of opinion
consisted in this. Was a stipulation that the goods were to be
manufactured by the plaintiff to be implied into the contract
without evidence of custom ! TLords Justices Cotton and Brett
thought that it was. Lord Bramwell thought not. To use the
words -of Brett, L. J., in that case—" It seems to me to be more
consonant with the ordinary simplicity of fair mercantile busi-
ness, and more in accordance with legal primciples, to say”
that an importing firm which accepts a commission to order
out goods at & fixed rate, and undertakes that they shall be
invoiced to the person giving the order at that rate, does not
fulfil his contract by obtaining goods answering to the terms of

‘the order from another firm in Bombay and tendering them to

the person giving the order than (in the absence of evidence of

‘usage) to say the contrary that this is so through the practical

effect of an order like the present, when accepted, is to consti-
tute the relation of vendor and purchaser between the ‘parti‘es-
As to the legal relation which such a contrast creates, see

Ireland v. Livingston®. I have already pointed out that it was

the admitted intention of the parties that the defendant’s order
D Li By 7 Q. B Div,, 438, at p, 454, 5 H, L, 305
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should be earried out in England in the usual manner. The terms 1585,

of the plaintiffs’ letter (written under the instructions of Carram- Ten
chand) offering the defendant goods cz Mertor Hall ani ex Tuban  POiax

T
Head in fulfiment of his order, indieate, I think, an intention Merchaxw

on the plaintiffs’ part to conceal from the defendant the fact that 13:»5115:}::;
they had not themselves ordered out the goods. Their present L}Oﬂt.rgm:i:\z
contention is fgr the first time set up in their letter of the Spd SiFviemesa,
November, 18’85.

It is to bé%‘:egrebted that the law in this case does not allow
of an appeal from my decision, as it involves a question of
importance. I dfmiss the suit with costs, imcluding eosts of
applicdtion for new hearing.

Attorneys for the plaintiffs :—Messrs, Bamanji and Hormasji,

Attorney for the defendant —Mr. Khanderav Moroji.

APPELLATE CIVIL.

Before My, Justice West and Mr, Justice Birdwood.
IN REZ PREMCHAND DOWLATRAM*

Civil Procedure Code (Act XI'V of 1882), Sec. 174—Production of document— 1887
Court’s jurisdiction fo puwish a witness for rcfusing {o produce o docwment— February 3.
Procedure—~Indian Penal Code (Act XLV of 1860), See, 175—Criminal Proce
dure Code (Act X of 1882), See. 450

A witness was summoned to produce a document in Court in connection with
a certain suit. He attended the Court, but did not produce the docunent,
stating on oath that it was not in his possession. But this statement was disbe-
lieved, ind the Court fined him Rs. 75, under section 174 of the Code of Civil
Procedure (Ack XTIV of 1882).

Held, that the fine was illegally levied. The jurisdiction of the Court to punish
under section 174 of the Civil Procedure Code exists only in the case of a wit-
ness, who, not having attended on summons, has been arrested and brought
before the Court.

The eagoe of o witness who having a document will nob produce it, is provided

for by section 175 of the Indian Penal Code (Act XLV 0f 1860) and section 480
of the Code of Criminal ]?rocedm‘e’(Act X of 1882).

"YWhere a witness denies, on oath, that he has the possession or means of pro-
ducing « parbicular docwment, hie can, if he has heen guilty of falsehood, be pro-
secuted for giving false evidence in a judicial proceeding. '

* Application under Extrsordinary Jurisdietion, No. 62 of 1886,



