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APPELLATE CIVIL.

Before Sir Cliarhs Sargent, Kt., Chief Jtidice, 
and Mr. Jtistic e Ndndhhdi Tlaridds.

1887. MAHANT ISHWARGAB, ( o r i g in a l  D e p e n d a n t), A p p lic a n t ,  v . CHXJ- 
D A S A M A  M A N A B H A I  an d  O t h e r s , ( o r ig in a lP la in t i f f s ) ,O p p o n e n t s *

Civil Procedure Code [Act X IV ) o f  1882, Secs. % 244 and m —Becrec— Stay 
o f execution—Amount o f  security required on granting stay o f  execution a ques
tion in execution and order thereon a'ppealahle,

c
The defendant in a redemption suit, against whom a decreo had been passed, 

appealed to the High Court, which on his application graSted the usual stay of exe
cution pending the appeal, upon seciu’ity beiiig given by him. The Subordinate 

■ Judge, feeling doubt as to "whether the actual value of the property or the value 
stated in the plaint should be regarded in fixing the security, referred the case to 
the High Court uuder section 617 of the Civil Procedure Code (Act X IV ) of 1882.

Meld, that no reference would lie under section 617 of the Civil Procedure Code. 
The question as to the amount of the security was a question relating to execu
tion as contemplated by section 244 of the Code, and, therefore, an ord«r detor- 
mining that question would be appealable under Section 2 of the Code.

T h i s  -was a reference by Kli^n RaMdur Burjorji Edalji Modi, 
First Class Subordinate Judge of Ahmedabad, under section 617 
of tbe Civil Procedure Code (Act XIV) of 1882.

In a redemption suit by the plaintiffs, a decree was passed 
holding the property redeemable on payment of a certain amonnt. 
The decree was appealed against by the defendant to the High 
Court, which granted a stay of execution on security being .given 
by the defendant. Tho Subordinate Judge, feeling doubt as to 
which of the two amounts— m ., (1) that stated in the plaint or the
(2) actual value of the property— was to form the basis for the 
security, referred the question to the High Court under section 
617 of the Civil Procedure Code (Act XIV) of 1882.

Rfiv Saheb Vamdev Jaganndth Kirtikar for the defendant 
This is a question in an execution proceeding, and cannot be 
referred under section 617 of the Civil Procedure Code. Any 
order passed hy the lower Court in this matter would 1)0 appeal

 ̂Chil Keforence, No. 15 of 1887,-
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Bh\6——GhatZidiii V. W cikir ^cihJisk^^^ j Ud&yosdetci D ob  v , G-Ysgson^^^] 18ST,

Luchmeeput v. Sitd Ndt¥^^; Mangji v. Bhdiji^^K m I k I ^
^  _ ISHWAKQAE,
(jCl'Mpai o a d a s h i v  K a o ,  c o n t r a ; — -Tkis is not a reference under » .

section 617 of the Civil Procedure Code. The lower Court wants 
a mere direction of the High Court as to the taking of security 
ordered by this Court. Even assuming that it is a reference 
under section Sl7, still the lower Court should bo considered as 
proceeding under section 545, and any order that may be passed 
under that section is not appealable under section 588 of the Code,
A  reference?, therefo:^e, will lie, such an order being final.

S a r g e n t , C. J . :-' -̂The question as to the amount of security to 
be given by the defendant as the condition of the stay of execu
tion of the decree against him was a question now relating to 
execution ” within the contemplation of section 244 of the Civil 
Procedure Code, and, therefore, an order determining that question 
would be appealable under section 2 of the Civil Procedure Code—
Ghdzicjin v. Fakir BakhsI0 ; Udeyadeta Deb v. G?'egso'd^\ Ka 
reference, therefore, lies to this Court under section 617, even 
assuming that section to apply to a proceeding of this nature 
under section 647. Plaintiffs to pay defendant his costs.
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APPELLATE OIYIL.
Before Sir Charles Sargent, Kt., Chief Justice, and 

Mr. Justke NdndlM i Haricl&s.

E A 'M P E A T A 'P , GAiTESHRAHG-NA'TH, Dbpendakt.*  igg'y,
Jurisdiction—Suiordinate Judge invested ivith S'WiU Cause Judge’s power*—Civil /wns 27.

Procedure Code (A c t X I V ) o f  1882, Sec. I l l —Set-off exceeding pecuniary juris- “
diction o f  the Small Cause jpovxrs o f  the Subordinate Judge—Practice,

In a suit brought by the plaintiff to recover Es, 36-7-9 from the defendant, 
under the Small Cause jurisdiction of a Subordinate Judge, the defendant claimed 
to set off Ra. 72, which exceeded the pecuniary jurisdiction of the Judge as a 
Small Cause Judge. On reference to the High Court,

Held, that the set-off might be pleaded by the defeudaut. The Judge would 
exercise hia Small Cause Court jurisdiction in trying the claim of the lolaintiff 
aad his ordinary Jurisdiction in trying the set-off.
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