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APPELLATE CIVIL.

Before Sir Charles Sargent, Kt., Chief Justicc, and Ur. Justice liirdivood.

1892. ^H R I V ISH V A 'M B H A R  PANDIT, ArrLiCAUT, v. SIIRI VA 'SU D EV  
January 11,  ̂ PA.NDLT, Opponent>

Administrators ajipointed hy the Court—Order to ddh'er property—Begidutton 
VIII of 1S27, Sec. 9—“ Determined ”— “ Finally determined ”—Ithjht of appeal 
—Illegca order— Jurudkllon-^Cml Procedure Ĉode (Act XIV of 1882), 
See. 622—Extraordinnry jurisdielion.
Section 9 of Regulation VIII of 1827 cinpowcrs tlie .District Court to make au 

oi’der directing the administrators appointed under the Regulation to make over 
the property, when “ it has been determined betw'ecn the rival claimants who 
is the heir of the deceased ; biit, to give full e£fcct to the object of tho Regulation, 
tlie word “ determined ” must be understood “ finally determined.”

Where the Judge considered that he was bound to make an order directing ad
ministrators appointed under Regulation VIII of 1827 to make over the property 
of the deceased to one of the rival claimants who was judicially declared to be 
the heir of the deceased,

Held that, so long as tlie party against whom the decision in tho matter of the 
rival claims was given, had a right of appeal, the order of the Judge was one 
which he could not make under the Regulation, and that in exorcising his juris
diction under the Regulation he had exorcised it illegally and that being so, the 
High Court had power, under section G22 of the Civil Procedure Code (Act XIV  
o£ 1S82), to interfere in the exercise of its extraordinary jurisdiction.

T h is  was a civil application under the Higli Court’s extra
ordinary jurisdiction, section 622 of the Civil Procedure Code 
(Act XIV of 1882), against an order passed by Dr. A.D.  Pollen, 
District Judge of Poona,

The application was made under the following circumstances
One Tdtia Mah^rdj died in the year 1866 possessed of 5on- 

siderable property consisting of indm villages situate partly in 
British and partly in Kolhdpur Territory. Tdtia Mahdrdj had 
left him surviving two widows, who died in the year 1887. After 
the death of the widows, disputes arose between Shri Vishvam- 
bhar Pandit alias Nana Maharaj and Shri Vasudev Pandit «Z'i'as 
iiaba Mahardj, who set up their rival claims to the right of suc
cession to the property of the deceased Tittia Mah<ird,j. The 
former set up his title as the reversionary heir and the latter as 
tii© adopted son of Tatia Mahdraj, O^Ying to the disputes the

* Civil Applic-'itiou, No. 249 of 1891, under Extraordinary Jurisdiction.



District Judge of Poona appointed the Collectors o£ Poona and 
Belgaum to act as administrators of the deceased’s estate in 
British territory under section 9 of Regulation VIII of 1827 until mue Paniot 
the right of succession was determined by a Civil Court. Shri,
Vasudev Pandit Baba MaJiaraj thereupon tiled a suit in the 
Court of the First Class Subordinate Judge of Poona to establiyb 
his title by adoption to the estate of the deceased. The suit having 
been decided in favour of Shri Yasudev Pandit alias Baba Maha- 
raj, he applied to the District Court for an order that the pro
perty, which was in the possession and management of the 
administrators, should be delivered over to him, and the District 
Judge granted the application on the 1st December,, 1891. On 
the 4<th December, Vishvambhar alias Nana Maharaj presented 
an application to the District Judge^ stating that he intended to 
prefer an appeal against the decree of the Subordinate JiidgBj 
and praying that the ex-yarte order which was passed on the 
application of Shri Vasudev Pandit alias Baba Maharaj* directing 
delivery of property to him, should be cancelled, and that the 
management and possession of the administrators should be con
tinued. On the said application the District Judge passed tlie 
following order:—

“ The administrator is only authorized to 'manage the property 
till the right of succession is determined, and when it is d^er- 
mined, as it has been in this case  ̂ the Judge is bound to direct 
the administrator to deliver over the property to the rightful 
heir. Application rejected,”

Asainst the order of the District Court Vishvambhar Pandit 
alias Nana Mahdraj applied to the High Court.

Latham (Advocate General with Ganpat Saddshiv Rdo) for 
the applicant;— Section 9 of Eegulation V III of 1827 contem
plates that the order for th& delivery of property should be 
made after the dispute between the rival claimants  ̂is “ finally ” 
determined. The word intlie section is “ determined,", but, unless 
it be held to mean “ finally determined,” there would be no end. 
to confusion, and the object of the Eegulation will be defeated.
We have presented an appeal to this Court against the decree 
of the Subordinate Judge, and tiU the appeal is disposed of, the,

, VOL. X V I ]  . ■ BOMBAY SERIES.



1S93. fjuestiun as to wlio Las fcliu prcfercutiul right to succeed to- the 
property remain« open and cannot be eonsidercd to have been 

YihhvAm- « (leternrined.” The. l)i,stricfc Judi-'c has taken an erroneous viewEHAU P.VNBrr  ̂ _ ? T 1 • 1
V- o£ tlie section  ̂ and Ids order, being both irregular and illegal,

Yi^jwy shoiild be set aside—tiakunva v. Martijava ; Jngolmndlm v.
PANTTI'.

Mnluidcv CMmnaji Apto for tiro opponent ;-—Tlio language of 
section 9 of the Uegnlatiou *s quite clear and tliere is no ambiguity 
ahout it. When the question between the rival claimants is cnee 
decided, fc]ie District Court has got no power under the section 
to keep the property under the custody of tlic administrator. 
The Ooui't cannot interfere with the onler of the District Judge, 
because under soction 622 of tlie Civil Procedure Code (Act XIV 
of 1882) which is applicable to the present case, it can interfere 
with the lower Court’s order only when that Court has failed to 
exorcise or has exceeded its jurisdiction or has acted with material 
irregularity.

[SahgenTj C. J. :—But the Judge has not properly construed 
section 9 of the Regulation. Improper construction of a section 
is an illegality wliich must bo taken notice of uiider tlio extra
ordinary jurisdiction.]

This Court is always very diary in exercising its extraordinary 
jurisdiction. It luis been often hold that a decision based upon 
a wrong view of law cannot be set aright under the extraordi
nary jurisdiction. Such has been the invariable practice of this 
Court.

SaiigenTj 0. J .;—'The District Judge considered that lie was 
bound to make the order of tl\e 1st December;, 1891, directing 
the administrators appointed under Ilegulation. VIII of 1827 to 
make over the property of the lat6sTatia Mahar;ij to Shri Yasudev 
after he had been judicially declarei^ by tlie First Class Subordi
nate Judge in Suit No. 324‘ of 1888 tdvbc tlie heir of the deceased.

, , \
Section !) of the Regulation doubtles^^ provides for tliis being 
done when it “  has been determined ” bet'Ween the rival claimants 

is the heir ; but to give full effect tof|the object of the Eegu-
€) 1\ J„ 18S7, p. 52. ( H fk note, p M l l  Infra,)

(-) I. «L. LI., 13 (Jalc., ‘17- i

no THE INDIAI^ LAW REPORTS- [VOL. XVl.



A P P E L L A T E ,  C I V I L .

7l2 THE INDIAN LAW EEPOUTS. [VOL. XVI,

Bo/vi'e Sii' Ckaiies Sargent, Kt., Chief Justice, ami Mr. Jiisticc Binhvood.
1892. ICA'L-TDA'S FAKIPuCHAND and a ijotheb , (oui&ikal Api’u can ts), Ap^ 

Jamiarif 12. ,rELLAKTs, v. BAM M A 'H A 'L I , (orighstal Opponent), liESPOifDENT.*

lionancl order, carrijhuj out o f—Diif i/ o f the Oourt to vMcJi the ease is 7'emanded— 
Succession Certijicate Acf [V II of 1889), A'et'. 1—OerUficcUe—Prohato.

Kdlid-is Fakirchand ami Kavaandds An'-ircliaud applied to tiTe District Coixi't for 
a certificate of admiiiistfutioii under section 6 of Act VII of 1889 to enable them 
to collect the debts due to one Punja Jagjivaii, deceased. They alleged that 
Pmija had made a ■will appointing them trustees to collccb hia debts, B-ii M'ili 'di 
also applied for a certificate on the grouiul tiiat she was I*anja’s heir. Bhe dis
puted the geuuiueness of the alleged will. The District Judge rojeefced both the 
applications on the ground that the validity of the will coirld not be settled in a 
sinnmary pioceeding. On appeal the High Goiirfc remanded the matter for re- 
licariugj holding that the District Judge had jurisdiction to clecidc upon the genu
ineness of the-will. At the rehearing B;ii MAhAli withdrew her application, hut the 
Judge lield that as KS-lidls and Karsandds claimed a certificate as executors of the 
will and not as heirs, they should take out probate of the will. He, therefore  ̂
refused their application. On appeal to the High Court,

Jleldt that the duty of the District Judge in carrying out the remand order of 
the High Ooui’fc was confined exclusively to detenniniug whebher the applicant 
or the heir was entitled to the certiiicate, and that he could not refuse the certifi
cate simply because the applicauts might have asked for probate, as the case 
did not fall under clause -f of scofcion 1 of Act; VII of IS39.

Th*:s was an appeal from aii order of J. B. Alcock, District 
Judge of Surat.

The appellants Kalidas Fakirchand and Karsaudas Amichand 
on the one hand and the respondent Bai Ifahdli on the other 
presented two applications to the District Court praying for a 
certificate of administration, under section 6 of Act V II of 1889, 
to enable them to collect the debts due to one Punja Jagjiwan, 
deceased. Kalidis and Karsandas applied for the certificate on 
the ground that the deceased h^d made a will appointing them 
trustees to collect his debts. Bai Mahali in her application 
disputed the genuineness of the will, and prayed for the certi
ficate, on the ground that she was the natural heir of the d(^eeased.

The District Judge rejected both the applications and observ
ed : “  It is obvious that the question whether this will is opera-

* Apiitial No. 132 of 1801.



t i v L 'j  c a n n o t  b e  s e t t l e d  i n  a  s u m m a r y  p r o e e e d i n g ’j a s  t h e  f a c t  o f  

e x e c u t i o n ,  t h e  s t a t e  o f  t h e  t e s t a t o r ’s  m i n d ,  a n d  t h e  p r o p r i e t y  o f  K A L iu is  

t h e  w i l l  a i ’e  c a l l e d  i n  q u e s t i o n ,  a n d  t h e s e  p o i n t s  i n v o l v e  f u r t h e r  

q u e s t i o n s  w i t h  r e g a r d  t o  c a s t e  f a c t i o n s ,  t h e  r e l a t i o n s  o f  t h e  p a r t i e s ,  M a h a u ,

a n d  s o  f o r t h . «
T h i s  b e i n g  s o ,  t h e  q u e s t i o n  a r i s e s ,  s h o u l d  a  c e r t i f i c a t e  b e  

g r a n t e d  t o  t h e  p e r s o n s  c l a i m i n g  u n d e r  a  w i l l ,  t h e  v a l i d i t y  o f  

w h i c h  i s  i m p u g n e d ,  o r  t o  t h e  n a t u r a l  h e i r ,  o r  t o  n e i t h e r  ?

“  I  am  o f  o p i n i o n  t h a t  t h e  c e r t i f i c a t e  s h o u l d  b e  g r a n t e d  t o  

n e i t h e r  ”

A g a i n s t  t h e  o r d e r  o f  t h e  D i s t r i c t  C o u r t  t h e  a p p l i c a n t s  p r e s e n t e d  

c r o s s  a p p e a l s  t o  t h e  H i g h  C o u r t s  w h i c h ,  h o l d i n g  t h a t  t h e  D i s t r i c i i  

® J u d g e  h a d  j u r i s d i c t i o n  t o  g o  i n t o  t h e  q u e s t i o n  o f  t h e  g e n u i n e n e s s  

o r  o t h e r w i s e  o f  t h e  w i l l ,  r e v e r s e d  t h e  o r d e r  a n d  r e m a n d e d  t h e  

m a t t e r  f o r  a  r e - h e a r m g

O n  r e m a n d  t h e  D i s t r i c t  J u d g e  p a s s e d  t h e  f o l l o w i n g  o r d e r  :—

“  A  p r e l i m i n a r y ' -  o b j e c t i o n  h a s  b e e n  r a i s e d  o n  b e h a l f  o f  B a d  

M a h a l i j  t h a t  t h e  a p p l i c a n t s  i n  N o .  1 0  o f  1 8 9 0 ,  viz., K ^ l i d a s  a n d  

K a r s a n d a s ,  o u g h t  t o _ t a k e  o u t  p r o b a t e  o f  t h e  w i l l _ u n d e r  A c t  V  ol 
1 8 8 1 .  A s  t h e s e  a p p l i c a n t s  c l a i m  a  c e r t i f i c a t e  m e r e l y  a s  e x e c u t o r s  

o f  t h e  w i l l  made b y  d e c e a s e d ,  a n d  n o t  as heirSj I  h o l d  *  t h a t  

t h e y  m u s t  t a k e  o u t  p r o b a t e  o f  t h e  w i l l ^  a n d  t h i s  a p p l i c a t i o n j a m i s t  

b e  r e f u s e d  w i t h  c o s t s .

“  B a i  M a h a l i  w i t h d r a w s  h e r  a p p l i c a t i o n  N o .  24< o f  1 8 9 0 . ”

K a l i d a s  a n d  K a r S a n d a s  a p p e a l e d  t o  t h e ^  H i g h  C o u r t .

Motildl MugutkU Mimshi f o r  t h e  a p p e l l a n t s ; — T h e  D i s t r i c t  

J u d g e  w a s  w r o n g  i n  a l l o w i n g  t h e  q u e s t i o n  o f  p r o b a t e  t o  b e  r a i s e d .

I n  o u r  a p p l i c a t i o n  w e  p r a y e d  t h a t  a  c e r t i f i c a t e  u n d e r  t h e  S u c c e s s 

i o n  C e r t i f i c a t e  A c t  ( V I I  o f  1 8 8 9 )  s h o u l d  b e  g i v e n  t o  u s .  I t  w a s  

n o t  n e c e s s a r y  t o  m a k e  a n  a p p l i c s f t i o n  f o r  p r o b a t e — Bluigvanmng 
V . Bechardds ; Shaik Moosa v .  Shaik Essa  T h e  H i g h  G S u r t  

h a v i n g  o n  t h e  p r e v i o u s  o c c a s i o n  d i r e c t e d  t h e  D i s t r i c t  C o u r t  t o  

r e - h e a r ^ t h e  a p p l i c a t i o n  o n  t h e  m e r i t s ,  w e  s u b m i t  t h a t  t h a t  C o u r t  

c o u l d  n o t  t r a v e l  b e y o n d  t h e  o r d e r  a n d  r e j e c t  o u r  a p p l i c a t i o n  i n  a  

s u m m a r y  w a y .
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1892. . Oovardlianrdm Mddhavrdvi Tnpdlhi f o r  t h e  r e s p o n d e n t : —- S e c -

t i o n s  4, 5 a n d  2 1  o£  t h e  S u c c e s s i o n  C e r t i - f t c a t e  A c t  s e e m  t o  g i v e  

rAEiRCiiASD g ^ p 03- i o r i t y  t o  t l i e  p r o v i s i o n s  o f  t h e  P r o b a t e  A c t  ( V  o f  1 8 8 1 ) ,  

B a i M a i u u .  a n d ^ t h a t  b e i n g  so , t h e  l o w e r  C o u r t  w a s  r i g h t  i n  i n s i s t i n g  u p o n  

t h e  a p p e l l a n t s  t a k i n g  o u t  p r o b a t e . T h e  w o r d s  u s e d  i n  t h e  s e c t i o n s  

b e i n g  “  m a y  g r a n t / ’ i t  i s  n o t  c o m p u l s o r y  u p o n  t h e  C o u r t  t o  

g r a n t  a c e r t i f i c a t e ; i t  m a y  r e f u s e  t o  g r a n t  o n e  u n d e r  c e r t a i n  

c i r c u B i s t a n c e S j  a s  i n  t h e  p r e s e n t  c a s e .

S a u g e o t ,  0 .  J . :— T h e  d u t y  o f  t h e  D i s t r i c t  J u d g e  i n  c a r r y i n g  

o u t  t h e  r e m a n d  o r d e r  o f  t h e  H i g h  C o u r t  w a s  c o n f i n e d  e x c l u s 

i v e l y  t o  d e t e r m i n i n g  w h e t h e r  t h e  a p p l i c a n t s  o r  t h e  h e i r  o f  t h e  

d e c e a s e d  w a s  e n t i t l e d  t o  t l i e  c e r t i f i c a t o .  M o r e o v e r ,  t h e  D i s t r i c t  

J u d g e  c o u l d ^ n o t  r e f u s e  t h e  c e r t i f i c a t e  s i m p l y  b e c a u s e  t h e  appli-^^ 

c a n t s  m i g h t  h a v e  a s k e d  f o r  p r o b a t e ,  a s  t h e  c a s e  d o e s  n o t  f a l l  

u n d e r  s e c t i o n  1, c l a u s e  ( 4 )  o f  t h e  S u c c e s s i o n  C e r t i f i c a t e  A c t ,  1 8 8 9 .  

W e  m u s t j f t h e r e f o r e ,  r e v e r s e  t h e  o r d e r  o f  t h e  C o u r t  b e l o w  a n d  s e n d  

b a c k  t h e  c a s e  f o r  a  f r e s h  d e c i s i o n .  C o s t s  t o  a b i d e  t h e  r e s u l t .

Order reversed and case sent hack.

714 t h e  INDIAN LAW REPORTS. . [VOL. XVI.

APPELLATE CIVIL,
Biifore Mr. Justice, Jarcli'ne and 3fr. Justice Telang.

: j^§92 , r, EAI )SA'RI, (o u iG iN A L  D E FE N D A N T ), A p p k l l a n t ,  V. SAJSTKLA
Jmuanj 19. HIRA'CHAITD, (o a ia iN A L  P l a i n t i f f ),  IV E s ro K U E N T .*

~ j/iYi îtaiion Act {XV of 1877), Arts. 34 and 35 of Schedule I I ,  Sec, 23—Suit for re- 
stiMioyi of conjugal riglds—-Wife s refusal to return to her husband—Continuing 
mong~~'Limitation. ^

' The refusal of a wife to return to her husband, aud allow him the exercise of 
conjitgal rights, constitutes a coutiuuiug wrong giving rise to constantly reciu'i'ing 
causes of action on demand and refusal.

Suits for the recovery of a wife or for the restitution gf conjugal rights, thotigh 
governed by articles 34 and 35 of Schedule II of the Limitation Act (XV of 1877)j 
are not thereby talteii oiib of the operation of section 33 of the Act.

S e c o n b  a p p e a l  i’r o m  t h e  d e c i s i o n  o f  V .  R .  I n i k n d a r ,  A c t i n g  

J o i n t  J u d g e  o f  A h m e d a b a d ,  i n  A p p e a l  ISTo. 7 2  o f  1 8 8 9  o f  t h e  

D i s t r i c t  F i l e .

T h i s  w a s  a  s u i t  f o r  r e s t i t u t i o n  o f  c o n j u g a l  r i g h t s .

T h e  p r i n c i p a l  d e f e n c e  t o  t h e  s u i t  w a s  t h a t  i t  w a s  b a r r e d  b y  

l i m i t a t i o n .

^Second Appeal, Ko. 767 of 1690,


