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ORIGINAL CIVIL,

Before Mr. Justice Bayley, doting Chief Justice, and Mr. Justice Farrte.

JETHA' PARKHA AxD OTHERS, (ORIGINAL PLAINTIFFS), APPELLANTS, t.
RA'MCHANDRA VITHOBA, (oricrvaL DErEXDANT), REspONDENT.®

Paper Currency Aet (XX of 1882), Sec. 25——P;-ume'ssory nole payalle to ¢ bearer
on demand " —Note payable whenever © dhuni’ (i.c., the owner ) may demand—
Dhant not eyuivalent to * bearer "—Not a neyotiable instrumcni—Negotiable
Instrument Act (XX VI of 1881 ), Secs. 4 and 13,

The plaintiffs bronght a suit onan alleged promissory note of the defendants
for Rs. 2,125. The note was in Gojariti, in the form of an account, on a locse
sheet of paper.  After reciting that the defendant had borrowed the said sum of
Rs. 2,125 on personal security, and that interest was to run thereon at a specified
rate, the document contiuned as follows:— The same (i, the sum borrowed
with interest) ave payable whenever dhani (the owner or lender) may demand
payment thereof.” The defendant contended that the note in question was in form
one payable to ¢ bearer on demand,” and as such illegal and void, as being in
contravention of the provisions of section 25 of the Paper Currency Act (XX
of 1882).

Held, that dhani was nob, in the ordinary or the commercial language of this
Presidency, equivalent to ‘“hearer ” in the sense that word was employed-in the
Paper Currency and Negotiable Instruments Acts, and that the document in
question was nof, thevefore, o negotbiable instrument, nor obnoxious to the pro-
visions of the former Act, and there was 1o objection to a suit founded upon it.

Avpearn from judgment of Parsons, J., dismissing the snit,

This was a suit on an alleged promissory note said to have
been executed by the defendant, and given to the plaintiffs for
money advanced by the plaintiffs to the defendant. The pro-
missory note was in Gujardti, and written on a loose sheet of
paper. The official translation of the note was as follows:—

o ‘“The account of Sutir Rimchandra
Vithobdji, the 1st of (Raitra Vudya of
Sameat 1945, the day of the week,
Tuesday, the date of 16th of April 1889 ;
incash Es. 2,125, namely rupees twenty-
one hundrad and twenty-live, in_full in
cash have been received, (i.e, borrowed)
on personal s.curity. The same ave

°
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payable. The interest thereon accrueg
due ab the rate of 6} per cent., namely
ix aud one quavter cents. (i, e. 1 anna)
per Re. 1 per mensem, The same aye
payable whenever the owner (ie, the
lender) may demand (payment thereof),

1 attestation of Sha Ganma Okdji to ) Signed (on a one-anna. receipt stamp)
: in Knglish—
TRs, 2,125 in the presence of the party. I S ] N
. \ Ramchandra Vithoba.

. . " A 'a
1 attestation of Shi Parbip Leldji to [l Rs. 2,125 (bwo thousand one hundred
Rs. 2,125, J and twenty-five) 16th April 1839,

The defendant denied executing the note, and also raised the
defence that the alleged note, heing in form a note payable to
bearer on demand, was in eontravention of the provisions of
gection 25 of the Paper Currency Act (XX of 1882),* and con.
sequently illegal and void, and the plaintilfs could not maintain
any action thereon. The first 1ssue raised by the defendant was
ag follows n—

1, Whether the plaintifis ave entitled to vecover from the
defendant on the promissory note mentioned in the plaing,
having regard to the provisions of scetion 25 of Act XX of
18827

By consent this issue was tried first, It was found in the
negative by the learned Judge, Parsous, J., who accordingly dis-
missed the suit with costs.

he learned Judee made the following remarks in deliver-

) o
ing his judgment:— The note in question is on a loose pieec of
paper; the name of the lender of the money is not disclosed.
The note purports to be payable to dhand, i.e. the ¢ owner,” or
¢possessor,” which, I take it, mnust mean the owner or possessor

* Bection 25.—No body corporate or person in British India shall draw, accept,
nake or issue any bill of exchange, hun-li, promissory note or engagement for the
payment of money payable to bearer on demand, or borrow, owe or take up any

sum or sums of money on the bills, hundis or notes payable to bearer on demand,
of any such body corporate or of any such person :

Provided that chegues or drafts payable to bearer on demand, or obtherwise,
may be drawn on bankers, shroffs, or ageuts by their customers or constituents,
in respeet of deposits of money in the hands of those bankers, shroffs or agents,
and held by them at the credit znld disposal of the persons drawing such cheques
or drafts.
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of the piece of paper; he may or may not be the lender of the
money. ‘Dhani,” therefore, in this context, it seems to me, is
equivalent to the ‘holder’ or the hearer’—the person who
possesses the document and produces it. If so, I think the docu-
ment comes within the mischief of the Act, and the plaintiffs

cannot bo allowed 1o recover on it, I thercfore dismiss the suif
with costs.”

The plaintiffs appealed.

Lang (Acting Alvocate General) and Inverarity for the ap-
pellants :—The sec'ions of the Paper Currency Act are highly
penal in thelr natvre, and must be construed strictly.  The pro-
hibition is against the issuc of notes made payable to “bearer o
demand.”  These very words, or possibly, if the document is in
o native vernacular, their exaect cquivalent, must be used. No
authority will be found for saying “ diand” is equivalent to
“hearer.”  In this context it means really the lender the owner
of the debt.  Possibly it mizht denote the < holder,” but not the
¢hearer. * ¢ Holder” huplics a title to hold—section 8, Act XXVI
of 1881. This document, moreover, is not a promissory note.

[Baviey, C. J.:—The Act says  promissory note, or engage-
ment for the payment of money.”]

£l

No doubt it is an “engagement for the payment of money,*
but not the sort of engagement contemplated by the section,
The section eontemplates documents which are in form negotiable
instruments, passinky by mere delivery, This is not a negotiable
instrument : it Jdoes not come within the terms of section 13 of
the Negotiable Instruments Aect (XXVI of 1881). That definie
tion is exhaustive,

Jardine and Aunderson for the respondent:—The plaintiffs
themselves pub forward this document in their plaint as a
promissory note, It is in the ordinary form of a Marvddi
promissory note. It is on a separate picce of paper,—not
writben, as sometimes is the ease, in an account hook. Tt
discloses no name but the nawme of the debtor. It ig payable
he obiject of making it

so payable is thabt it may pass frol hand to hand, What i
B 9233
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thére in this note to prevent it so passing?  Any one producing
it may claim to be the dhani, 7, e. the € holder,” or ¢ possessor,’ or
¢ owner’ of the doctument, and, thevefore, of the debt. It comes
within the mischicf of the section. Tt is not necessary that the
exacé words “bearer on demand,” or, if in a native langunage,
t_h‘eir exact equivalent, should be employed. A hill, drawn pay-
able to A and endorsed by A in blank, comes within the mischief
of the section: sec Chalmers’ Indian Negotiable Instruments
Act: note to section 5, p. 10, “Bearer ” is not defined in the
Indian Act. © Holder,” as Mr. Chaliners says in his notes to
the Act (pp. 18-19), is not very happily defined therein ; the
de faclo holder is really contemplated by the Act. A note, there-
fore, made payable to the “ holder ” on demand would come within
the mischief of the Act. That is exactly what this note is,

" [Fakrax, J.:—Suppose dhani there means © ereditor ” 1 do you
s$ay a note made payable to the ‘creditor’ whenever he shall
- - . . *

demand would come within the purview of the Act ?]

- We maintain it would, though we submit that is not this case.

C. 4.V,

- Bavrey, . J. (Acring):~—This suit is brought by Jeth4Parkha and
three others trading at Breach Candy Road, outside the Fort, under
the style and firm of Jethd Parkha and Company, and by Bhotd
Cammé and three others, trading at Girgaum under the style and
firm of Bhotd Cammé and Company, and by their plaint they
state that defendant by his promissory note; dated 16th April,
1889, executed at Bombay, promiscd to pay to the plaintiffs,
Jetha Parkha and Company, on demand the sum of Rs. 2,125
for value received, with interest at 6% per cent.per mensem, and
that the said sum of Rs. 2,125 was advanced to defendant on

joint account by Jethd Parkha and Company and the plaintiff
Bhotd Camma.

© The defendant in par agraph G of his written statement sub-
mitted that the document sued on, being in form payable to
bearel on demand, was illegal, void, and of no effect.

. At the hearmg the first issue framed was whether the plaintiffs
were enbitled to recover froin the defendant on the promissory
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note sued on, having regard to ths provisions of Act XX of
1882,

There were other issues, but the questions raised by them were
not gone into, and no findings thereon were recorded.

The Judge of the Divisional Court held that the person 1énd-
ing the money was not diselosed on the face of the document,
the word “dhand™ only being used, so that any one possessed
of the document could sue on it, sueh word being, he considered,
equivalent to “ beaver,” or “holder.”” e held that section 25
of the Indian Paper Carreney Act (XX of 1882) npplied, found
the first issue 1n the negative, and dismissed the cuit with costs,
without prejudice to the plaintitfs” rights, if any, {4 bring a fresh
suit to recover the amount as money had and reccived, or money
lent.

The plaintiffs appealed, and the only question for the con-
sideration of this Court is whether the learned Judge was right
in holding that the Mdrvadi document sued on came within
section 25 of Ack XX of 1882,

The olicial trauslation of the strument, which is written
in the form of an account, not in o book, bat on a separate
picee of paper, is as follows :—{The learned Judge read it and
continued.] Section 25 of Act XX of 1882 enacts that “ne body
corporate or person in British India shall draw, accept, make
or issue any bill of exchange, hundi, promissory note, or engage-
ment for the payment of money, payable to bearer on demand,
or borrow, owe or take up, any sum or swms of monev on the bills,
hundis, or notes, payable to hearer on demand, of any such body
corporate, or of any such person;’” and scetion 20 states that any
body corporate or person committing any offence under section 25
shall, on conviction before a Presidency Magistrate, or a Magis-
trate of the st class, be punished with a fine equal to the amount
of the bill, hundi, note, or engagement in resp ot whereof the
offence is committed. There is a proviso exempting from the
operation of scction 23 cheques, or drafts drawn on bankers,
shrotffs, or agents, by their customers or constituents.

The euactment is a penal one. A.n Act or Statute imposing
penalties must, according to the well- known rule. bg, construed
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strictly—Zmpress v. Role Lalingo. In Leg. v, DBhlista ‘-l)z'n,
Madanna® a Dench of four Judges of this Conrt held that a
penal statute ghonld, when its meaning s doultfel, be constraeq
in the manner most favourable to the liberlics of the subjeets.

How, is the word “dhant” in this instrument cquivalent to
“holder’” or “bearcr” ?

From Wilson's Glossary, p. 1335, it appenrs that the word is
derived from the Sanskrit word “dhan,” which means “wealth,
property, a loan; the cattle of a village”. Dhani ™ is stated
by that learned oricntal seholar to mean “one having property
—3 master—an owner—also, a lender, a creditor”.

In Molesworth’s Maridthi Dictionary ©dhani” is translated a
# pyoprietor—owner 7. It was stated by the Advocate General,
who appeared for the defendant, and not denied on the other side,
that none of the dictionaries translate “ dhani” as “bearver.” We
were not referred to any usage, or customn of trade, or to any
authority whence it could be inferved that the word had ever
been considered as equivalent to “ bearer. ”

Tn the document sued on it is stated that Rs. 2,125 in tull in
cash had been received, 4. e. borrowed on personal security, and
that the same ave payable, with interest, whenever the owner,
“ Jhans” (4. e. the lender) may demand payment thereof.

In Story on Bills of Exchange, placitum 60, it is stated thatit was
lormerly a matter of doubt whether hy English law it was not
essential to the character of a Lill of exchang® that it should be
negotiable, 4. e, that it should be payable cither to A, or his order,
or to the bearer. It was, says Mr. Justice Story, formmerly held
that abill payable to A, or hearer, was not negotiable (Hodges v.
Stewrard®); but that had heen overruled , and the conteary doctrine
established (Grant v. Vaughan®), That eminent writersiys that
it is essential to the negotiability of an instrument that it should
be payable to order, or to bearer, or that some other equivalent
word should be used authorizing the payee to assign or transfer
the same to third persons, such, for example,aspayable “toA or his
assigns.” Where abill payable to order was endorsedin blank by the

O I LR, 8 Cale, 214 @) 1 Balk,, 125,
0 L L, B, 1 Bom,,, 308, ) 3 Burr, 1516,
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payce it was held Ly Loed Mansticld, €. J., and the other Judges
of the Court of the King's Denel in Peacock v. Rhicdes® that it
was transferable by mere delivery, in the sume manner as if ib
were payaile to thn searer, In the Negetinlle Instruascentss Act
(KXVI of I881) a “uegotialle instrminent™ is by section®l8
stated to mean “a promissory note, Hill of exchange, or cheque
expressed to be payablile to a specified person, or his order, or to
the order of a specificd person, or to the heaver thercof”. By
section 8 the “holder 7 of & promissory note means “any person
entitled in his own name to the possession thereof, mnl to veceive
or recovir the amount due thercon frow the parties thereto.”

I wmay here notice that by the Bill of Exchange Act, 1882

(45 and 45 Vict., c. G1), section &,

(1) when a Bill, {which apphics alsoto a promisstory note,
seetion 89), eontalns words prohibiting transter, or indicating an
intention that 1t should not be transferable, it is valid as Tet-

ween the parties thereto, but is not negotiable.

(2) A negotiable bill {or note) may be payable either to
order, or to bearer.

(3) A bill (or nobe) is payable to bearer which is e\ple\sed
0 be so payable, or on which the ouly, or Inst, cndorsement is an
endorsement in blank,

As the word “dhani” in thc mmstrument sued on is nob, in my
opinion, cquivalent to “he arer,” and there being no words in the
document indicating an intention that it ean be tvansferred to
any oue else, it appears to me to follow that it is not a negotiable
instrument,

The present owners of if, the ¥ hiolders,” are creditors of the
defendant, who allege that they lent their money 40 him and
obtained his signature to the document as security for the money
so advanced. Such document never was, amd is not, negotiable,
and, therefore, is not a promissory note, orengagement for the
payment of money, payalle fo bearer on démeand, within  the
meanu]ﬁ of scetion 25 of the Indian Paper Currency Act ‘of
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1882. It was,in my opinion, elearly admissible in evidence, and
the deeree of the Court below must, therelore, he reversed.

As to costs, I think, the plaintiffs (appellants) ought to have
thecosts of this appeal, and that the costs already incurred in the
Court below should be left to be disposed of by the Judge whe
finally decides the suit.

Farean, J. :—T am also of opinion that this appeal must he
allowed. As we differ from the view of the Division Court, I
think that I ought to state my reasons for doing so.

The only question which we have to determine is whether the
instrument sued upon is in contravention of the provisions of

"the Indian Paper Curreney Act, 1882, seetion 25.  That section

enacts that ““no body corporate or person in British India shall
draw, aceept, make or issue any bill of exchange, hundi, promis-

‘sory note, or engagement for the payment of money payable to

bearer on demand, or borrow, owe or take up any sum or sums
of money on the hills, hundis or notes payable to bearer on
demand, of any such body corporate or of any such person.” I

-omit the proviso as to cheques, which has no bearing on the pre.-

sent case. Section 26 imposes a severe penalty upon any one
contravening the provisions of section 23.

Now section 25 of the Indian Paper Carrency Act follows the
wording of the English Bank Charter Act (7 and 8 Vict., e. 32, sec-
tion 11.) The ambiguity (if any existed) in this latter Act is
removed by Stat. 17 and 18 Viet., c. 83, ste. 11, which provides
(inter alia) that “promissory notes, which shall entitle, or be in-
tended to entitle, the bearer or holder thercof withount endorse-
ment ¥ % % {0 the payment of any sum of money
on demand whether the same shall be so expressed or not, in
whatever form such notes shell be made, shall be deemed to be
notes within the meaning of the former Act.”” The Indian Paper
Currency Act (section 25) has not been so explained, but I think
upon its actual wording the result is the same. 1#, in my
opinion, embraces & promissory note which is expressed to be,
a$ also one which'in legal effect is, payable to bearer on demand,
The Act is contravened when the promissory note is made pay-
able to bearer on demand in words, and also when, if made in
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other words, it is, in law, a promissory note or other instrument
payable to bearer on demand.
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Now in this case the instrument sued on is as follows:—[His g ycnannea

Lordship then read the note as above set out, and continued.]
That is signed by Rémechandra Vithoba, and his signature is
attested by two witnesses. The document is in the Mérvddi
character and In the Gujardti langmage sueh as Mdrvidis in
Bombay speak and write. The form of the instrument and the
rveservation of interest by it show, I think, that it does not fall
within the spirit of the Act, the object of which is to protect the
monopoly which is secured to the Government of India to issue

the paper currency of the country. That, however, is unimport- -
y s s

ant if the wording of the instrument brings it within the pur-
view of the section. The word which the translator renders
“owner” i3 “ dhani’’ in the original instrument. The trans-
lations issued, by Government, of the Act in Gujardti and
Mardthi render a bill of exchange and promissory note payable
to bearer by the well-known expressions “saha jog hundi” and
# Sahe jog chithi,” which would eonvey to a native mind the same
meaning as the expressions bill and note payuble to bearer
convey to the mind of an English merchant, though perhaps
their legal effect may be slightly different according to the law
merchant as it prevails amongst Hindus: see Darlatrdm v,
Bulakidds®,

It will be convenieny first to consider whether, if the instroment
had been in the Lnglish language and the word © owner’ had
been used where “dhani”™ occurs in the native document, it
would have been negotiable by delivery—whether it would
have been, in legal effect, payable to bearer on demand. To de-
termine this, recourse must be had to the Negotiable Instrmnents
Act (XXVIof 1881). Section 4 defines a promissory note as “an
instrument 1 writing ¥ *® * containing an un-
conditional undertaking, signed by the maker, to pay a certain
sum of money only to, or to the order of, a certain person, or to
the bearer of the instrument.””  That definition is, it appears to
me, exhaustive and excludes from the category of proniissory

.

() 6 Bom. H. C. Rep,, 24.

VIrioBa.
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notes instruments which donot fall within its terms.  Seetion 13
defines anegotiable instrmnent to be “a promissory note, bill of ex.
change orcheque expressed to be payable to aspecified person or his
order, or to the order of a specified person, or to the bearer there-
of.’ This again is exhaustive, If an instrument does not fall
WEthin the definition, i6is not termed a “ negotiable instrument”

If this reasoning is corrget, it follows that a document making
a sum of money payable to “owner” on demand is not negoti-
able by mere delivery under section 47 of Ach XNV of 1881,
and is not within the words or intent of secetion 25 of the Cuor-
fcncy Act.  On the obher hand, & demand hill of exeliange drawn

. payable to dreawee’s order, and then endorsed by him in blank,

is an instrument payable to beaver on demand, and, ax peinted
out by Mr. Chalimers ab p. 2 of his cdition of the Negotiable
Instruments Act, wonld scom to come within {he purview of the
sections. |,

. The first question for our decision, thevefore, narrows itself to
this, Is “ dand” used, in the ordinay or in the eommercial
native language of this Presidency, nis this cquivalent of « beaver ?
in the sensc in which that word is cmployed in the Currency
and Negotiable Instruments Acts ?

Tn the translations issued hy Government of the latter Act in
Gujardti and Mavdthi, “beaver” is rendered by a paraphrase
3 d ey Al dd-—epyar ) SEUET SEC aE .
Trom this it might be presumed that, except the expression “sald
Jog™ alveady alluded to, thereis no exact native equivalent of the
English word “hearer ™ as used in those Acts.  These translations
do not, however, possess any legislative sanction, and we ought
not to vely too mueh upon them.

i .

In Wilson's Glossary “ dhani™ is explained to be @ one having
property, a master, an owner ; also a lender, a cveditor "—while
“dhani jog” is explained thus: “payable to the purchaser;
o bill, &e., as distinguished from that which is payalle to some
obher « sdld jog”,  In Shipurjis Gujardti Dictionary « dhani” is
stated to mean “a proprictor, an owner, a waster, lord, vuler;
the responsible man, thie proper man; he to whom it is the
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province : a hushand,” In Narmaddshonkar's Gujarati Dictionary
the meaning is given as equivalent to “ mdlik,” © upari,” < muldi,”
“uedd.”  Naoroji Fardwaji in his dictionary gives the meaning

Mg

as “owner,” “ master,” “ proprietor,” “ possessor.””  Molesworth
gives the interpretation thus: « Proprietor or owner, a master,
lovd, vuler, the leading man; the responsible man ; the prdper
man ; ke of whom it is the provinee.”

Dhani jog is rendered by Maleswolth as « payable to the person
who purchases it, as distinguished frowm sdha jog,—an epithef of
a lend? which beays this word on it hweporting that the person
presenting i iy worthy and may he tvnsted with the cash, an-
swering to poayable 1o beasrer.

Naoroji Fardun]i translates sdfd jog 1n the same way as Moles-
worth, and adds “a L/l made payable to the bearer on pre-
sentmont.”” e does not give  dlasd jog” as a Gojariti coni-

pound.

»
'

From these interpretations it is elear that *Jdhend™ in its
primary etymological sense is equivalent to the English word
“owner,” and it follows, therefore, that as a mere translation of
owner the use of the word in connection with o promissory note
payable on demand doecs not yvender the document bearing 1t
negotinble by force of the provisions of the Negotiable Instru-
ments Ach.  These authorities also show that © dhai © is used
in a secondary sense when applied o instruments like Aundis, or
promissory notes, as importing payable to the purchaser as distin-
guished from the “Yheaver,” and they all alike indicate that the
mere hearer of a nofe payable to dhani is not, as such, entitled to
payment. I think that without evidence of a local usage, such
as is preserved by section Lol the Negotiable Instruments Act,
to the effect that instrunents in the form sued upon by the
plaintiff pass fromt hand to han® like bank notes, and that the
bearer for the time being is cutitled to cash shem (and no
evidence of that kind has been given), the Division Court was
in error in holding that the docmmnent velied upon by the plaintift
was inadmissible in evidenec.

It has been assumed by the Division Cowrt, and it was ap-
parently assumed in the arguments addressed to us, that if the
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1892, document sued on was payable to hearer, the plaintiff could not
JuTHA yeeover upon it. I do mot know wupon what reagsoning that
Porxis

" assuwipbion is Tased.  Section 25 of the Currvency Act does not
BQ‘J;;;‘DJDXN seem to warraab it Thab scetion venders it illegal to « duay,
accept, make orissue any Lill of exchange, &e., for the payment
of money pavable to bearcr on demand, or to borrow, owe or
take up money on such hills, &e.” It does not, in terms, say that
the holder of such a Dbill ¢annot recover upon it, nor does the
objeet of the Act render it likely that tho Legislature intended
that vesult. The object was to prevent banks and private
persons from infringing the Government monopoly, and ot
apparently to punish the innocent holders of notes issued in
breach of the law, and pro fanfo to protect the bunks and the
private persons who have illegally issucd the instruments. A
contrary assumption was certainly made by the Court of Queen’s
Beneh in England when dealing with the case of Atlorney Gene-
ral v. DivkTeck®, hut as the question was not argued before us
I do not pursue the subjeet further.

Attorneys for the plaintitls :—Messes. Clall, Walker and
Smetham.

Attorney for the defendant :—Mr, IT, S. Dikshit.

M 12 Q. B. 1., 605.
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Before Swr Charles Sangent, K¢, Clief Justice, and Mr, Justice Birdicood.
isa1. LACHMICHAND HIRA'CITAND AxD axormie, APTLICANTS, 2.
December 17, TUKARA'M AND ANOTHER, OPPoNENTS,*

Execution —Property atluched and ordered to be sold—Person holdeng o olaim—
Application, form of—* Cirenlar Orders”—Iligh Court’s (Hieil Cireular Ko, 90 (¢)
—Court fee—Court. Fevs Act (VII of 1870), Seh. 11, No, 1—Notice to the
Judginent-delbior,

A porson holding o claim on propevty ordered to bo sold in execution of a
decrec is required t0 make the application contemplated in the High Court's
Civil Circular No. 90 (), page 50, of the “ Cirevlar Orders.” The application
must be in wyiting and bear the proper fee prescribed by Schedule IT, No, 1.

*Qivil Reference No, 20 of 1891,



