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ed by the Cowrt in Newlu v, Righu®. There the Court held that
an ac;:ount could not be taken, and the Full Beneh, in Tvini Digae-
win'v. Haribin Bharini Dubal® held that the case was rightly
decided. In the case of Duttdtraye Rivjiv. Andji Rimchandra®,
on which the lower Appellate Court relies, the decree simply pub
the mortgagee into possession.  VWe must, thevefore, reverse the
decree of the Court below and restore that of the Subordinate
Judge. The appellant to have his costs in the lower Appellate
Court, '
Deeree reversed.
M 1, L. &, § Bow., 303. @ P, J., 1887, . 515,
¢ 0. J., 1886, o 7.

Nore.—The foliowlnyg is the veport of the ease of Zvni Digenin v. Huri Iin
Bheerdni Dubal (Printed Judgments for 1887, p. 315), which is referred to in the
arguent and the judgment of the Court :—

FULL BINCH.

APPELLATE CIVIL,
Defore 8ir Charles Suryeat, Ki., Chigf Justice, Mr, Justice 1West, wnd
Bir, Justice Furran (officiating ).

TA'NT BA'GAVA'N, DECEASED, BY HER HEIR DA'DU, (onlcixAL DErEXDANT),
Arpernaxt, 2o HARI piy BHAVA'NI DUBAL, (onmixan PLaivrirs), Sies-
PONDENT, ¥
Ti1s was a second appeal from the decision of 8. Tigore, District Julge of

Sholipuy.

This action was institutdd by plaintifl, Hari bin Bhavini Dubal, to redeem and
reeover possession of certain land from the defendant. He also prayed for an
account of the rents and profits and of the mortgage-debt.

The defendant, Didu, contended (<nfer elia ) that under a decrce which he had
obtained on the mortgage he was to remain in prssession of the mortgaged property
till the decretal amount was paid by the plaintitf,

The Subordinate Judge (Rio Siheb Bsilzi}i Mihadeo) made account and divected
the plaintiff’ to redeem and recover possession of the property-on payment of
Rs, 1-0-7 to the defendant. )

1'he defendant appealed to the District Court, which amended the deerce of the
Subordinate Judge by disallowing Rs. 1-0-7.

Against the decree of the District Conrt the defendant appealed to the High
Court.

“ Seeend Appeal, No, 289 of 1855,
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Ghanashdm Nilkanth Niidkornd, for the appellant, relied on Newlw v, Tdahuth),
Gangirdam Didpsobe Rele, for the respondent, velied on Ddiltdtraya Riwji v,
A'nagi Rdmnchandra), ‘ ’
Niwinudr Hampa's and Janvizg, J). :—Having vegard to the apparently
conflicting decisions in Nuele v. Rdghe and Dalldtraye Tiieyi Kullbarn v,
A'niji Ramehandra Deshpinde we vefer o a I'ull Beneli the question whether
an account should or should not be taken between the mortgagor and mortgagee,
of interest on oue side, and rents and profits on the other, from the date of the
deeree under which possession was taken by the defendant in this case,
.
The question being thus referred, it came on for argament before the Full
Bench consisting of Sargent, C.J., and West and Farran {officiating) J.J.
@ heoneshin Nilkanth Neddkarne for the appellant.

Shantdrdm Neardyen (with Gaagdrdm Ldpsobe Jlele) for the respondent argaed
(inter alia) that as there were 110 words in the appellant’s mortgage decree diveeting
the respondgnt to pay the decretal amonnt after recovery of possession by the
appellant, the decree meant that the debt wag to e paid from the rents and
profits which were taken by the appellant.

The judgment of the Full Bench was delivered by

Yarnay, &, :—The question which has been referred for our decision is “ whe-
ther an aceount should or should ueb be taken bebween the mortgagor and
wortgagee of intereston the one side, and rents and profits on the other, from the
date of the deeree mnder which possession wag taken by the defendant in this
cage,”  The decree recites that the plaintiff (the mortgagee) filed the suib to
obtain a decree against the mortgagor for payment of the sum of Rs. 396-10-0
principal and interest due on an ingtulment bond, dated 9th April, 1867, or, in
defaralt of payment, to be put in possession of the lund uotil payment ; that the
defendant appeared and admitted exeeution of the bond, and asked that the
decrec should be made payable by instalments, and that this was not allowed,
The literal translation of the operative part is as follows :—¢¢ Thevefore, the order
is that the defendant do pay to the plaintiff Re, 896-10;0 in vespect of the houd,
and if it be nob paid, then the mortgaged land, given as sceurity, is to be given
into the possession of the plaintiff until the sum due be discharged, The defend-
ant to bear all costs,” '

The above question was referred for onr consideration having regard to the
apparvently conflicking decisions in Nuwlu v. Rdghn and Daltdtraye v, A'nujis
We are unable to sec that these decisipns do, in fact, contlict, as cach twned vpon

the particular terms of the decrce with which the Cowt had to deal in these
cases ‘

In Rdvji v. Kdlurdm® o Tull Bench of this Court decided that the filing of

. aredemption suit like the present was the proper course for a mortgagor o adopt

who desired to avail himself of the right to redeem reserved to him by such a
decree as the one hefore us.  All that the Cowrt in such redemption &uitis at
~ OI.L Ry 8 Bom., 303, © 1. J., 1886, p. 237,
'3 12 Bom, H. €. Reps, 160, N
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Iibertf_?o do is to constrne the decree in the former snit, to ascertain itg intention 1893,
from t"],.e expreszions contained in it, and to give effect to that intention when so Bivpnar
ascertained.  In coustruing the above decree we do not find In it any subsgantial i
difference to discinguish it from the decrees which the Court had to consider in Igfl‘\‘;i[\i
AISH

Navle v. Righa®) and Tiitye v. Diput®. The omission from it of the wbdrd Destra’
“said " hefore the words “ sum due’’ does not appear to us to alter the sense of

NDE,
the decree, We consider that the decrees in those cases were correctly cons
strued.
In the casc of Datbitraya v. d'adji (supre } the decree simply awarded posses-
sion of the mortgaged property to the mortgagee, and differs in thab respeet from
the decres with which this reference deals.
We answer the question submitted to us in the negative,

M1 L. R, 8 Bom., 303 @) 1. L. R, 7 Bom., 330.

APPELLATE CRIMINAT,

Fefove Mro Justie Javdine aidd e Justive Tolang,
QOUEEN-EMPRESS ». MONA PUXNA*® N 1562
Eeidenec—Admissibility—Indion Evidence Aet (I of 1872), See. 118—Eridince of Februasy &
a witness illegally pardoned by the police—Mecning aof “*aceused” in Seetion 342 ————————
of the Code of Criminal Procedure (Aot X of 1882).
During the conrse of a police investigation into a case of honse-breaking and
theft, several persons were arrested, one of whom, named Hari, made certain
disclosures to the police, and pointed out several houses which had been broken
into by his accomplices. Thereupon the police discharged him, and made bim a
witness, At the trial he gave evidence against his accomplices, who were all
convicted.
Helid, that the evidence® of Hari was almissible under sectiom 118 of the
Indian Evidence Act, though he had been illegally discharged by the police,
JTeld, also, that by the word “accused ” in section 342 of the Code of Criminal
Procedure (Act X of 1882) is meant a person over whom the Magistrate or other
Court is excreising jurisdiction.
ArpraL from the conviction and sentenee recorded by W. H.,
Hamilton, Presidency Magistrate, in the case of Queen-Finpress
v. Mona Puna and others, ,
The material facts of this case are as follows i—
The police received information that the house of Mrs. Britto,
a resident of Dadar, had been broken into and property worth
Rs. 410 stolen. .
# Criminal Appeal, Ko, 317 of 1801



