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189L. s no evidence rehutting that presumption, they ean form no part

Paxpuraxe of the will, Hero it is to le rvemarked that as to the peneil

Haw XMI"“ writing in paragraph 9, the evidence of the atbesting witness,
VINATAR

Sl Angji Rdmchandra, isthat it was made by himself ab the time
Kivm, of attesting the will ab the desive of the deceased, and it must,

we thinlk, be held to be part of hiswill, although the doenment

had been previously signed by the deccased, as such a, will does

net neeessarily requirve to be signed by the testator.  The writing
in pencil which is scored out in the space at the foot of para-
graph 14 was also, as the evidence of the sune witness shows,
in the will when he attested, but it is of no importance being
seored out. As to the other alterations, there is no evidence one
way or the other.  Upon the whole we think that probate of the
will should he granted with the peneil writing in paragraph 9,
but without any of the other additions, evasures or cancella-
tions. Appellants to have their costs througlout.

Deder diseharged.

APPELLATE CIVIL.

Befove Siv Chavles Savgent, Kt., Chicf Justice, aid e, Justice Bivdwood.

1592 RA'MBITAT, (oricivan Derexpaxe), Avencuant, o RA'GIIO KRISHNA
- FLETDA N TR ST o IR IESPONDERT,®
Janzary 7. DESHPA'NDE, (orT¢iNaL PLATNTIIFE), RESPOXDENT,

Mortgage—Decree for redemption on payment of & eertain amownt—In deafull,
aorlgages to recover possession— Sulsequent suil forran account by mortgegor
#ot matntainadle.

A mortgagee having recovered possession of mortgaged property under a decree,
which Qirected the mortgagor to redeem en payment of 4 certain amount, and in
default the mortgagee to recover and retain possession nutil puyment,

ITeld, that o subsequent suit by the mortgagor against the mortgagee for acconut
1 3 (=inl-1 =) (=g

and possession would not He, The mortgagor conld recover possession only on

peyment of the amount mentioned in the mortgage decree.

Dattatraya Riwyi v, A'ndji Rimehandra(l) distinguished,

Tr1s was an appeal from an order of remand passed by Rdo
Bahidur Narhar Gadihar Phadke, Joint First Class Subordinate
Judge of Sholdpur with Appellate Powers.

. * Appeal No. 32 of 1891,
M P, 3., 1886, p, 237,

i
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Suic for account and redemption.
~
The plaintiff, Righo Krishna Deshpinde, alleged that the
lands in dispute were wortgaged to the deceased defendant, Rém-
bhat bin Nathubhat Kaulgi, who on the mortgage obtained a

o7

1592,
RAsBuAT
0
RAGHO
ERISENA

decree for Rs, 8,081-9-0; and, as the plaintiff made defanlt in Desupisps.

payment of the amount, took pessession of the property. The
plaintiff, therefore, prayed that an account of the profits and the
debt should be taken, and that he should be allowed to redeem
the property on payment of the bulance, if any, due to the defend-
aut on the mortgage,

The defendant, Ekndth Rdmbhat Kaulgi, son and representative
of the deceased mortgagee Rémbhat, pleaded (dnter alin) that the
suit for account would not lic ; that the previous decree directed
the plaintiff to pay Rs. 3,081-9-0 for vedemption, and on his
failure to do so the defendant was to recover and retain possession
till the amount was paid oft ; that the plaintiff’ having failed to
pay the amount, the defendant had recovered possession ; and
that the plaintiff could redeewn only on payment of the decretal
anxount.

The Subordinate Judge (Réo Sdheb Ganesh Diddji Desha-
mukha) held that it was not open to the Court to go behind the
mortgage decree obtained by the defendant and to takesthe
account. e, therefore, passed a decree, directing the plaintiff to
pay to the defendant the decretal amount, namely Rs. 3,081, for
redemption, within one year from the date of the deeree, and in
default plaintifi’s vight of redemption to e foreclosed.

The plaintiff appealed to the District Court, which held that
the plaintiff was entitled to have from the defendant an account
of the rents and profits of the mortgaged property, and, reversing
the decree, remanded the case for further mquiry.

The Subordinate Judge with Appellate Powers made the
following observations in his judyment :—

“ Nuvly v. Iyl @ and Ddttctraye Racfl v, Andji Rdm-
chandro® are very similar, with very little ditference in facts
involved in them, 'The first talkes the precedence in time of the
second, , The Division Bench, which glecided the first, was coms

W L L, R., § Bow., 303. @ P, J., 1886, p, 257,
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posed of West and Ndndbhai Haridds, JJ., and that 'Avhich
disposed of the other was composed of the Chief Justicd and
Birdwood, J. I should, therefore, follow the second case in pre-
ferenee of the st one.

“ Both these cases ave infavour of the maintenance of a redenip-
tion suit, like the present, following a deeree for possession by the
mortgagee until paymentof the mortgage-debt. They, however,
differ in allowing the taking of an account from the date of the
deeree after that deeree.  The seeond case having, in my opinion,
a good title to preference, I hold that the plaintift’ is entitled to
an account from the defendant as to rents and profits of the
mortgaged property from 1869 up to the date of the present suit.”

Against the order of rewand the defendant appealed to the
High Court.

Diji Abaji Khare for the appellant :=~The decree in the
former suit, which was hrought by us to recover onr mortgage
amount, was to the efleet that the respondent should pay us a
cerbain sum of money, and on his failure to do so we were to
recover and retain possession of the property till the payment of
that amount. We, therefore, contend that the only means by
which the respondent can recover pussession from us is by paying
theramount of the decree. He cannot bring a suit like the present
and ask for an account-~Nuvlu v. Bighu®. The lower Court
has relied apon the decision in Dettdiraya Rivji v. A'ndji Bim-
chundra®,  We submit that the lower Court has taken an
erroncous view of that ruling, becausc in that case the decrce

merely directed the mortgagee, as is shown by a subsequent Full

Bench judgment in Tdni Bigavdn v, Hari bin Bhavdnd Dubal®, to

recover possession without directing the mortgagor to pay a

specific sum for redemption. In such a case it would be proper
to take an account, but not wheve the decree orders payment of
& particular Sum for redemption.

There was no appearance for the respondent.

Sareext, C. J.:—The language of the decrec passed in Suit
No.336 of 1869 is precisely the same as that which was consider-

WL L B, $ Bom,, 808, )P, J, 1856, p. 237, -
(e l’. d., 1887, 1. 813 (vide note ab fvot-of this report)s
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ed by the Cowrt in Newlu v, Righu®. There the Court held that
an ac;:ount could not be taken, and the Full Beneh, in Tvini Digae-
win'v. Haribin Bharini Dubal® held that the case was rightly
decided. In the case of Duttdtraye Rivjiv. Andji Rimchandra®,
on which the lower Appellate Court relies, the decree simply pub
the mortgagee into possession.  VWe must, thevefore, reverse the
decree of the Court below and restore that of the Subordinate
Judge. The appellant to have his costs in the lower Appellate
Court, '
Deeree reversed.
M 1, L. &, § Bow., 303. @ P, J., 1887, . 515,
¢ 0. J., 1886, o 7.

Nore.—The foliowlnyg is the veport of the ease of Zvni Digenin v. Huri Iin
Bheerdni Dubal (Printed Judgments for 1887, p. 315), which is referred to in the
arguent and the judgment of the Court :—

FULL BINCH.

APPELLATE CIVIL,
Defore 8ir Charles Suryeat, Ki., Chigf Justice, Mr, Justice 1West, wnd
Bir, Justice Furran (officiating ).

TA'NT BA'GAVA'N, DECEASED, BY HER HEIR DA'DU, (onlcixAL DErEXDANT),
Arpernaxt, 2o HARI piy BHAVA'NI DUBAL, (onmixan PLaivrirs), Sies-
PONDENT, ¥
Ti1s was a second appeal from the decision of 8. Tigore, District Julge of

Sholipuy.

This action was institutdd by plaintifl, Hari bin Bhavini Dubal, to redeem and
reeover possession of certain land from the defendant. He also prayed for an
account of the rents and profits and of the mortgage-debt.

The defendant, Didu, contended (<nfer elia ) that under a decrce which he had
obtained on the mortgage he was to remain in prssession of the mortgaged property
till the decretal amount was paid by the plaintitf,

The Subordinate Judge (Rio Siheb Bsilzi}i Mihadeo) made account and divected
the plaintiff’ to redeem and recover possession of the property-on payment of
Rs, 1-0-7 to the defendant. )

1'he defendant appealed to the District Court, which amended the deerce of the
Subordinate Judge by disallowing Rs. 1-0-7.

Against the decree of the District Conrt the defendant appealed to the High
Court.

“ Seeend Appeal, No, 289 of 1855,
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