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the Court below and scnd back tho case for a decision on the
merits.  There is no necessity for making Government a p:irty'
to the suib, as the Governmeut have no interest whatever in the
dispute Lebween the partics.  Costs to abide theresult.

Deeree reversed and case sent back,

APPELLATE CIVIL.

Before Str Charles Srrgent, Kty Chicf Justice, und Mr, Justice Birdwood,
PANDURANG HARI VAIDYA AND opnnrs, (oR16INAT QPPONENTS),

Arrpnnants, ». VINA'YAK VIBHUNU KANIE, (ortcmNat PrrltioNer),

RespoXpunr.”

Will, blank spaces in the boly of—Alierations and erasures—Presumption—Pencil
writing subscquent to the execution of the will—Infention of testutor, ‘

The eirenmstance that Dlank spaces ave Ieft in the body of o will . is no
objeetion to its heing a valid will,

",If a will containg alterationsand crasuves, the presumption will be that they
were made after the will was executed ; and, if there 19 no evildence vehuttin & that
presumption, they will forw no part of the will,

The lower Conrt having deelined 6o grant probate of @ will, (which it held to
he proved), on the ground that ib was an incomplete will, heing of opinion thab
the blanks, alterabions and cancallations in the will showel that the deceased
inteyded it to be a draft, awd not the Aual expression of his wishes,

Held, that the will being one which did not requive to be signed by the testa-
tor, probate should be granted to include a peneil addition proved to have been
male by theattesting witness at the desive of the tasbator, but excluding all
other additions, evasures or caucellationg.

Ta1s was an appeal from an order passed by Dr. A, D, Pollen
District Judge of Poona.

Application for grant of probate.

One Mahddeo Vishnu Kane died after having made a will of
his property. In the will thepe were three exceutors mentioned,
namely, Pandurang Hari Vaidya, Gopal Balvant Nene and
Nilkanthrdo Govind Gokhale, who having applied for probate
of the will, the District Judge granted it on the 22nd Decenber,
11890, Subsequent to the grant, Vindgyak Vishnu Kdne, the younger
brother of the testator, made an application to the District Judge
to revoke the probate, and the Court having found that no notice

~of the proceedings in which the prohate was granted was sorved

_* Appeal No. 126 of 1891,
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on the applicant, and that the procedure was, therefore, defective
vevoked the probate, and made a fresh inguivy, in which it eame
to the conelusion that the will was not a complote legal document
expressing the final inbeution of the deceased of which prolate
could be granted under’ the Probate and Administration Aet (V of
1881), the District Jwlge therupon passed an order rejecting the
applieation for probate, giving the following reasons for his order.

« Although T have no doubt, upon the evidence, that the signa-
tuve of the deceased at the foob of the docwment is genuine, and
that the signatures of the attesting witnesses were attached to it
at the request of the decoased at the thue and place and under
the circumstances alleged by them, yet Tam nnable to hold that
it is a complete will of which probate ean properly he granted:
In its present state it is incomplete, and it seems physically imn-
possible to grant probate of it, for it is impossible to say in
what state it left the custody of the deceascd, or how it conld he
copiad, s0 as to express corvectly what the veal intentions of the
deceased were,  The cause of this is that the document contains
several blank spaces, interlincations in pencil and ink, marginal
peneil notes, corrections and alterations of figures, erasurves and
cancellations of peneil notes.  And it scems to be very unlikely
that an educated and travelled man, such as Mr, Kdne Was
would have intentionally left in such a state a docwnent which
he intended to he his last will and testament,  The document
further does not give gxpression to an intention which it is proved
that the deccased entevtained, namely, of giving Rs, 10,000 to
the Bombay University.  Some of the alterations no Joubb are
trivial and wnimportant ones, hut others seem to we fatal to the
grant of probate, There must be something definite of which
Jrobate can he granted. In parggraph 9 of the document. for
instance, in which the testator estimates the value of his property
abt thirty thousand rapees, the word ¢ty origilml-ly written ig
seratehed throngh with the pen, and the figuve jorfy-four has
been written above it. Again, in paragraph 10 the figure 100
has been cancelled and the word “thirty ” in pencil, and the figure
30 (first in pencil and then ink) has been sybstituted.  In para-

i » [+
graph 14 the figure 2,500 has been cancelled, and the figure

653

1801,
PA'XDTRATG
Hawr

Varpya,
FAN
Vixa'vAE
Visuxo
Ka'NE,



54

1891,

PA'EDURARG
sub Htltutul

Hanr
TAIDYA
PR TN

VINA'YAR
CVismsu
KAy

THE INDIAN LAW REPORTS, [VOL, XV1

3,000 substituted ; then again the figure 8,000 has heen cancellg] -
and the figure 4,000 with the word four (all in pencﬂ) has been )

'l‘hen, again, in a blank space left at the end of the same para-
graph, two lines have been writben in pencil and have been
cancelled again by a pen dvawn aeross them. None of thess
alterations and additions have been signed or atbested, and there
is no satisfactory cvidence to show hy whom they were made,
or when or why. It they were made by the deceased himself, or -
by hig ovders, as seoms nob nmprobable, this would seet to
indicate that he regarded the docnment ag an incomplete drafp
of a will, and not as a final expression of hid wishes, T eannot
decide which of the figures ahove referved fo—those marginally
written or those subscquently weitben, those in prneil or those.
in ink—ave to he adopted and embodied in the probate, and under
gnch cirerunstandes I do not see how probate is to boe granted, or
how gueh an inecomplete and in parts wnreadable a document i
to he accepted as a lawful deelaration of the last wishes of the
testator,  The fact that blank spaces were left at tho end of
certain paragraphs by the direetions of the deevased, and that he

i (hd not make the mﬂ of Rs, 10,000 to the University which he

hm?l made preparations to do, confivin my impression thai the
docwment, although it was written at the roquest of the deeeased,
and though it hears ab its foot hix signature and the attestations
of two vespectable witnesses, does nob evidence a eomplete and
legal expression of his last wishes, but that-he kept it rather ns
advaft, Had the doemnent heen in a complete state, Twould, on
the evidenee hefore me, have no hesitation in granting probate fo
the present applicants.” '

Anmmt the order of the Distriet Court the executors 'mpvah\d

the High Court, g

81 anson (with Mahddeo C’/umma/ 7 Aple) for the appv]]{mts —

The lower Conrt has not granted us probate, hecause the will |

ecmt‘mns alberations and 111%61'lmmtwna. The Judge has remark-

. that some of the alterations are of o trivial nature ; if 50, he
'hmﬂd have granted vs proba,tn of -those alterations. CSomo, nf :
th& Y temtlonc: only 101(113(, o the degeri pmon of the property, and;
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therefore, they cannot vitiate the will.  The evidenee in the ease
shows that one of the alterations (shiown to the Court) was made
by a witness ab the request of the testator, and that some of the
alterations were made by the testator himself. We, therefere,
subwit that probate should be granted of such of the alterations
and interlineations as are explained hy the evidence in the case.
The evidence further shows that the testator had a draft with
him from which he dictated the eontents of the will to the writes.
The Judge himself does not entertain any doubt asto the genuine-
ness of the will. If the will was executed by the deceased, pro-
bate must be granted.

Jardine (with Dhondi Shimrde Garnd) for the respondent :—
The Judge tound, fram the appearance of the document and other
eircumstances in conneection with it, that what was alleged o
bis o will was no lTegal will, but merely a dreaft of which probate
could not he granted.  The question to be determined in grant-
ing probate is.whether the will is genuine and legal.  We submig
that the draft produced by the appellants may be genuine, bub
being merely a draft, and not a legal will, the lower Court was
right in not granting probate,

Saraent, O, J.:—The District Judge has found, and we azree

with him in his conclusion, that the evidence satisfactorily estaly-
lishes the genuineness of the deceased’s signature, and also of
the signatures of the attesting witnesses, but he refuses probate
of the document, heeause he is unable to hold that it isa complete
will, being of opinion that the blanks, alterations, and eancellations
show that the deceased] intended it to be a draft, and not the fing!
expression of his wishes. The evidence, however, of the writer
of the will and of the attesting witnesses is entirely oppased to
that view, and ean leave no doubt that when he signed the docu-
ment he signed it as his will, and that he intended these wit-
nesses to attest the document as it then stood as his will. The
circumstance that bLlank spaces were lett in the body of it is no
valid objection to its heing a will (Williams on Executors, 8th Ed.,
Vol. I, p. 82). And as to alterations and erasuves, the presunp-
tion would he that they were made after the will was executed
(Williams on Hxecutors, 8th Iid, Vol. I, p. 132).  And if there
B 7130
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189L. s no evidence rehutting that presumption, they ean form no part

Paxpuraxe of the will, Hero it is to le rvemarked that as to the peneil

Haw XMI"“ writing in paragraph 9, the evidence of the atbesting witness,
VINATAR

Sl Angji Rdmchandra, isthat it was made by himself ab the time
Kivm, of attesting the will ab the desive of the deceased, and it must,

we thinlk, be held to be part of hiswill, although the doenment

had been previously signed by the deccased, as such a, will does

net neeessarily requirve to be signed by the testator.  The writing
in pencil which is scored out in the space at the foot of para-
graph 14 was also, as the evidence of the sune witness shows,
in the will when he attested, but it is of no importance being
seored out. As to the other alterations, there is no evidence one
way or the other.  Upon the whole we think that probate of the
will should he granted with the peneil writing in paragraph 9,
but without any of the other additions, evasures or cancella-
tions. Appellants to have their costs througlout.

Deder diseharged.

APPELLATE CIVIL.

Befove Siv Chavles Savgent, Kt., Chicf Justice, aid e, Justice Bivdwood.

1592 RA'MBITAT, (oricivan Derexpaxe), Avencuant, o RA'GIIO KRISHNA
- FLETDA N TR ST o IR IESPONDERT,®
Janzary 7. DESHPA'NDE, (orT¢iNaL PLATNTIIFE), RESPOXDENT,

Mortgage—Decree for redemption on payment of & eertain amownt—In deafull,
aorlgages to recover possession— Sulsequent suil forran account by mortgegor
#ot matntainadle.

A mortgagee having recovered possession of mortgaged property under a decree,
which Qirected the mortgagor to redeem en payment of 4 certain amount, and in
default the mortgagee to recover and retain possession nutil puyment,

ITeld, that o subsequent suit by the mortgagor against the mortgagee for acconut
1 3 (=inl-1 =) (=g

and possession would not He, The mortgagor conld recover possession only on

peyment of the amount mentioned in the mortgage decree.

Dattatraya Riwyi v, A'ndji Rimehandra(l) distinguished,

Tr1s was an appeal from an order of remand passed by Rdo
Bahidur Narhar Gadihar Phadke, Joint First Class Subordinate
Judge of Sholdpur with Appellate Powers.

. * Appeal No. 32 of 1891,
M P, 3., 1886, p, 237,
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