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that the permanent tenancy, as alleged by defendant No, 3 1591.

was 1ot pro?cd, and we must reverse the decree and substitute Kirds '

that of the Subordinate Judge. La oD
Ay : ave thelr eost : Bra'us
Appellants to have their costs. Na'tax.

Decrae reversed.

APPELLATE CIVIL,
Before Sir Charles Sargent, It., Chief Justice, und My, Justics Birdwgod.
IRA'PA wmx MATAPA NAIK, (orterxai PrLAINTIFF), APPELLANT, © 1891,
APA'SAHEB IRBASAPA DESAL (oricivan DersxpaNr), RESPONDENT.  December 17

Act X1 of 1852, See, 7—S8uit for o declaration—Kadimndik-=Indmddr of the villgge—
Jovernment not « pécessaiy paity—Jurisdiction.

In a suit for adeclaration that the plaintiff was the badim ndik of a particular
village and that the defendant, who was the indmddr of the village, was not
entitled to levy any coutribution from the plaintiff in vespeet of the sum which
,the defendant had to pay to the Government as agreed upon between him and
the Goverument, the lower Conrt dismissed the claim for waut of jurisdiction
under section 7 of Act XT of 1832, and for non-juinder of Government as a party.

Held, reversing the decrec of the lower Court, that the question involved in
the case beiug whether the plaintiff was a kadim adik as regards the defendant
the suit was not harred by section 7 of Act XI of 1852, the objeet of which is
confined to providing a sumwary wmode of disposing of clahus to exvmptign from
payment of the revenue as against Government.

Held, further, that Government was nut a necessary party fo such a suit.

TH1s was a second appeal from the decision of T, Hamilton,
Acting District Judge of Belganm.

Suit for a declaration.

The plaintiff, Irdpa bin Méldpa Ndik, alleged that he was the
Eadine vatanddr ndgik of the village of Mutvdd; (that ix, the
arant of the ndik vatan to his ancestora was anterior to the grant
of the village in {ndin to the <anentors of the defendant) ; that
he was liable to pay to the Government only the mdinul jud
(customary «uit-rent) on his vatan lands; that the defendant
Apssdheb Irbasdpa Desid, by false representation before the Indm
Commission and without the knowledge of the plaintiff, got his
name entered as jadid (subsequent) wvalonddr in Government
records: and that plaintiff having bétoe aware of his rights in

# Second Appeal, No. 309 of 1890
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the year 1888 filed the present suit. The plaintiff prayed,
among other things, for a declaration thab he was the hadig
vatenddr ndilk of the village of Mubvid, and that the defendant
was rob entitled to recover from him any contribution in connee.
tion with chountha: (four avnas i a rupcé) and nesrane (one
anna),—that is, ive aunas in a rapee—which he (defendant) had
to pay to Government for commutabion of services under. an
agreement entered into by hine with the Governwent in the
year 1864.

The defendant, Apdsiheb Irbagdpa Desdi, of Mutvid, replied
(inter alin) that the Court had nojurisdiction to enteréain the
suit, as Govermnent had in the year 1858 declared the plaiut-

(iff’s valan to be jadid ; that the suib was time-harved ; that as

the judid vatanddr the plaintiff was liable to contribute to the
chauthds and nazrdne (five anunay in a rupee) which he had to
pay to the Government.

The Subordinate Judge (Rdo Sdahely G. N, Kelkar) found that
the plaintiff was entitled to the deelaration prayed for, and award-
ed the elain.

The detendant appealed to the District Court, which held that
the suif would not lic, and reversed the deeree.

Tn his judgment the Distriet Jadge made the following observa-
tions

“This suit for a declaration that the plaintiff is a kedim
idmddr is, in effect, a suit for a declavation that defendant is
not alienee of the whole village, or, in other worids, 1b is & suit
for an amendment, not only of the decision of the Indm Commis-
sion, but of defendant’s sanud. Itis thus, even in the form lai(l
clearly barred by section 7 of Act X1 of 1852, and, mou,u»u
as GFovernument is a necessary party there isa further bar in sce-

tionfs 4 and 11 of Act X of 1876,

Aga,mst the decree of the District (,:ourt the plmntl ff appealed
to th«,. High Cowrt.

Bransan (with Ganesh Ramchandre Kivloskar) for the appel-

'laﬂt '-—The 1ower Court hag Qismissed our elaim for want of | juris-
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diction and for nos-joinder of Government as a party. We
say that Government was not a nccessary party. The dispute
relates to the position of the parties as regards cach other,
with which Government has no concern. Secondly, as® to
jurisdietion : the same point arose in two foruier cases in which
the District Judge, Dr. Pollen, held that the Court had jurisdie-
tion to entertain the suit. Neither Act XI of 1852 nor Act X of
1876 ean affect the present suit, because the point to he deter.
mined is whether the plaintift’ is entitled to have, as againgt the
defendant, the declaration he seeks, while the above enactments
relate to the title of the persons who with respect to their estate
seek exemption from Govermuent dues, We, therefore, submit
that the lower Court was wrony iu not going into the merits of
the case.

Starling (with Ddji Abdji Khare) for the respondent:—
The Indin Commissioner decided that the plaintiff was not a
kadim (ndandar, bat a jeid. We, therefore, contend that Gov*
ernment baving recognized our superior right, the lower Conrt
properly held that it had no jurisdiction to entertain the suit,
und that the suit was defective, as Government was not joined

ag a party to if.
»

Sarcenr, C. J. :—This was a suit by the plaintiff for a Jdecla-
ration that he is a kadim neil of the village of Mubvid, and,
further, that the defendant, who is'the indaddr of the village, is
not entitled to levy any contribution from him in respect of the
5 annas in the rupee which he has to pay Government in com-
mutation of the services as agreed upon between him and the
Government in 1864. The lower Court of appeal has held that
the suit is barred by section 7 of Act XI of 1852, and also that
Governwent iy a necessary party %o the suit. No order of the
Indm Commissioner, as contemplated by that section, is forth-
coming ; but in any case, it could not decide the present question
hetween the plaintiff and defendant, viz., whether the plaintiff
is o kadim ndik as vegards the defendant, the object of the
above Act being contined to providing a summary mode of
disposing of claims to exemption from ,payment of revenue as
against Govermuent. We must, therefore, reverse the deerce of
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the Court below and scnd back tho case for a decision on the
merits.  There is no necessity for making Government a p:irty'
to the suib, as the Governmeut have no interest whatever in the
dispute Lebween the partics.  Costs to abide theresult.

Deeree reversed and case sent back,

APPELLATE CIVIL.

Before Str Charles Srrgent, Kty Chicf Justice, und Mr, Justice Birdwood,
PANDURANG HARI VAIDYA AND opnnrs, (oR16INAT QPPONENTS),

Arrpnnants, ». VINA'YAK VIBHUNU KANIE, (ortcmNat PrrltioNer),

RespoXpunr.”

Will, blank spaces in the boly of—Alierations and erasures—Presumption—Pencil
writing subscquent to the execution of the will—Infention of testutor, ‘

The eirenmstance that Dlank spaces ave Ieft in the body of o will . is no
objeetion to its heing a valid will,

",If a will containg alterationsand crasuves, the presumption will be that they
were made after the will was executed ; and, if there 19 no evildence vehuttin & that
presumption, they will forw no part of the will,

The lower Conrt having deelined 6o grant probate of @ will, (which it held to
he proved), on the ground that ib was an incomplete will, heing of opinion thab
the blanks, alterabions and cancallations in the will showel that the deceased
inteyded it to be a draft, awd not the Aual expression of his wishes,

Held, that the will being one which did not requive to be signed by the testa-
tor, probate should be granted to include a peneil addition proved to have been
male by theattesting witness at the desive of the tasbator, but excluding all
other additions, evasures or caucellationg.

Ta1s was an appeal from an order passed by Dr. A, D, Pollen
District Judge of Poona.

Application for grant of probate.

One Mahddeo Vishnu Kane died after having made a will of
his property. In the will thepe were three exceutors mentioned,
namely, Pandurang Hari Vaidya, Gopal Balvant Nene and
Nilkanthrdo Govind Gokhale, who having applied for probate
of the will, the District Judge granted it on the 22nd Decenber,
11890, Subsequent to the grant, Vindgyak Vishnu Kdne, the younger
brother of the testator, made an application to the District Judge
to revoke the probate, and the Court having found that no notice

~of the proceedings in which the prohate was granted was sorved

_* Appeal No. 126 of 1891,



