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We submit that the lower Court’s order is correet and legal
undcr the original sanetion.

Sanrgexnt, C.J.:—We cannot agree with.the Subordinate J udge
thatsthe sanction of the Court to the respondent’s proceeding with
his suit included a sanction to exccute the decree when passed in
the suit. The exccution of a deeree is ucluded in the term « pro.

-asedings,” as Siv G, Jesscl says in I re drtistic Colovur Printing

(’ompaﬂm(” when coustruing the word “ proccedings 7 in the cor-
responding seetions 85 and 87 of the English Companies’ Act
of 1862 ; and the Lul(rm}, ¢ of scetion 87 and of section 136 of the
Tudian Act of 1882 shows that the proceeding witha “proceed-
ing 7 is vegarded as distinet from the proceeding with a snit for
the purpose of that section. Maorveover, it is obvious that there
is an important practical distinvtion between the proceeding
with a suit and the proceeding to enforee exeeution of the decree
as regards the effeet on the winding up of a company. We must,
therefore, discharge the order of the Court helow and reject the
api)licution, with costs throuehiont on respondent, V

Order diseharged.
(0 14 C],;. D., ﬁ()'l,'ut p. 505,

{

APPI@'LLATE CIVIL.

Defore Sir Chailes Su /f/mu‘ &t Chief Justice, and My, Justioe Telang,
'KA’LIDA’S LA’LDA/S axn otrens, (0RIGINAL PLAINTIFES), APPELLANTS,
+. BHATTINA'R 'k\I (orteivan Durexbaxt No. 3), ReEspoNpeNt®,

The Land Revenue (',(;/7"!‘ (Bombay et V of 187 '), See. 83—T'enancy not more than
: forty years old—Tenancy 1ot permanent.

Section 85 of the /Land Reveune Code (Bombay Act V of 1879) is applicable
{lence as to the eommpncement and duration of the tenancy is

most only foxtgy years old, theve i i no reason for presutming will be the case,

Tt w}-;é% a second appea,l from the decision of Venkatrdo R,

yInmndar,, Acting Joint Judge, Al mledaba.d

M1s action was institnted by the plmntlﬁs to recover possession
sEf a three-fourths share in a certain field, with mesne profits, alleg-

* Second Appe.d No. 720 of 1890
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ing that they and defendants Nos. 1and 2, Kushdl Ichhdbhai and
Chhana Ichhdbh4i, were sharers therein ; that the field was leased
to defendant No. 3, Bhdiji Ndran, on condition of his paying se-
parate rent to the shavers according to their shares; that
in the year 1881 a uotice was sent to him not to cultivate the
field without the plaintiffy’ permission, otherwise he would he
liable to pay enhanced rent ; that the defendant failed to ecomply
with the notice, and hence the suit.

»

Defendants Nos. 1 and 2, Kushdl Iehhdbhii and Chhana .

Tehhabhdi, did not dispute the plaintifty’ elaim, and for themselves
claiined a one-fourth share in the ficld,

Defendant No. 3 pleaded (inier alin) that the whole field e
longed to him, and had beer in his possession from the tiine of his
ancestors.

The Subordinate Judee (Rdo Sihel Ranchodld! K. Desaf) held
the tenaney of defendant No. 3 proved, and allowed the plaint-
iffs’ elaiu.

Defendant No. 3 appealed to the Distviet Court, and the
Assistant Judge ({8 Jacob) held that the tenancy was not cs-
tablished, aud that the claim was time-barred.  He, thevefore,
reversed the Subordinate Judge’s decree and rejected the claim.

. 0 . . . - ?

Against the deeree of the District Court the plaintiffs appealed
to the High Court. The High Court, holding that the Assistant
Judge had omitted altogether to notice Kxhibit 28 in the case,
which amounted to an admission of the tenancy, reversed the
deeree ancd sent back the ease for a fresh decision

On vemand the Distriet Cowrt found that defendant No. 3
was & permanent tenant, and on that geound again reversed the
decree of the Subordinate Judge.

The following is an extract®fvom the District Judge's judg-
ment i— :

v

“ No evidence is produced to prove the nature of defendant
No. §’s tenancy,, and beyond the mere tacts that he and his family
have been cultivating the land in question for a nminlier of years and
hhave been paying rent for it, there is nothing to show when their

() T, 1, 1988, 1% 368,
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tenancy began, when it s to terminate, and what are its condi-
tions. In the absence of any such evidence the presumption is
that the tenancy is co-extensive with the plaintifts’ own title
(wide, section 83 of Bombay Aet V of 187 )J( ) 7., n permanent
tenancy as against them * #® * % 5o

Against the deerce of the District Court tho plaintiffs appealed
to the High Court.

Nagindds = Tulsidis Marphatea (with  Gokuldds  Kahandds
Pireleh), for the appellants :—The burden of proof lay upon the
respondent to show that his tenaney was in any way better than
an annual tenancy.  When a tenaney is scb up, the natural pre.
sumption is that it is annual, Section 83 of the Land Revenus
Uode (Borbay Act Vot 1879), whicliix relied wpon by the lower
Court, docs not help the respondent, because the evidence in the
case shows that his tenancy began in the year 1845, and the
present suit was filed in the year 1882, Therefore the tenancy
is mot one of such aubiquity as that section contemplates—
Bii Ganga v. Dullabh 2rag® 5 Ndardyanbhat v. Davlatat.

Theve was no an- caranee for the respondent.

ganceyr, C. J —We think the Acting Joing J wdge was Wrony
in applying seetion 83, Bombay Act V of 1879, to the defendant
No. s tenancy. That secbion is only appliealile when the
evidence as to the'commencenent and duration of the tenaney is
not fortheoming by reason of its antiquity., Fere the evidence
showed that the tenancy was not more, at the ntmost, than forty
years old, and afforded no reason for supposing that the evid-
ence - ag to-ifs commencement or duration was not for ‘theoming
on that account. The lower Court should, therefove, have led

1) Section 83 1~ ¥ % R -):-' B X* ¥

‘And where by reason of the antiquity of a tenaney, no satisfactory cvidence of
jtsscommencement - is fortheoming, and there is nob any such evidence of the
period of its intended dorvation, if n,n‘y, agroeil npon, between the laudlovd and
tenant, or those under whom they respectively claim title, or any wsage of the
joeality as to duration of sueh tonancy, it shall, as against the immediate landlord
‘of the tanant, e presumed to be co-extensive with the duration of the teimre of
‘ﬂu'ch }:mdmﬂ and of those who derive title under him,

'(2},‘;5->139m‘, HO Bep.y A, G :T,, 179. ® L L R, 15 ”omg, 647,
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that the permanent tenancy, as alleged by defendant No, 3 1591.

was 1ot pro?cd, and we must reverse the decree and substitute Kirds '

that of the Subordinate Judge. La oD
Ay : ave thelr eost : Bra'us
Appellants to have their costs. Na'tax.

Decrae reversed.

APPELLATE CIVIL,
Before Sir Charles Sargent, It., Chief Justice, und My, Justics Birdwgod.
IRA'PA wmx MATAPA NAIK, (orterxai PrLAINTIFF), APPELLANT, © 1891,
APA'SAHEB IRBASAPA DESAL (oricivan DersxpaNr), RESPONDENT.  December 17

Act X1 of 1852, See, 7—S8uit for o declaration—Kadimndik-=Indmddr of the villgge—
Jovernment not « pécessaiy paity—Jurisdiction.

In a suit for adeclaration that the plaintiff was the badim ndik of a particular
village and that the defendant, who was the indmddr of the village, was not
entitled to levy any coutribution from the plaintiff in vespeet of the sum which
,the defendant had to pay to the Government as agreed upon between him and
the Goverument, the lower Conrt dismissed the claim for waut of jurisdiction
under section 7 of Act XT of 1832, and for non-juinder of Government as a party.

Held, reversing the decrec of the lower Court, that the question involved in
the case beiug whether the plaintiff was a kadim adik as regards the defendant
the suit was not harred by section 7 of Act XI of 1852, the objeet of which is
confined to providing a sumwary wmode of disposing of clahus to exvmptign from
payment of the revenue as against Government.

Held, further, that Government was nut a necessary party fo such a suit.

TH1s was a second appeal from the decision of T, Hamilton,
Acting District Judge of Belganm.

Suit for a declaration.

The plaintiff, Irdpa bin Méldpa Ndik, alleged that he was the
Eadine vatanddr ndgik of the village of Mutvdd; (that ix, the
arant of the ndik vatan to his ancestora was anterior to the grant
of the village in {ndin to the <anentors of the defendant) ; that
he was liable to pay to the Government only the mdinul jud
(customary «uit-rent) on his vatan lands; that the defendant
Apssdheb Irbasdpa Desid, by false representation before the Indm
Commission and without the knowledge of the plaintiff, got his
name entered as jadid (subsequent) wvalonddr in Government
records: and that plaintiff having bétoe aware of his rights in

# Second Appeal, No. 309 of 1890



