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1892, ant admitted to them abundant potency as to other women: iy
& B, other respects the evidence vesembles that given in Greenstreet
v. Cumyns®. I put these admissions liferatim before the dele-
gates, and left it to them to say, whether, to use the words of
Axrchbishop of Canterbury, the 7non potwit was for lack of love,
or lack of ability. I think I am bound by their tinding on the
fact ; and that section 28 of the Act includes the plhysical defect
found. , '
T, therefore, pronounce sentence of nullity : the decree o he
settled according to law and precedent.
" Each party to pay hier and his own costs.
Attorneys for the plaintiff :—Messrs. Ardasir, Hormasjs and
Dinsh. .
Pleader for the defendant :—My. Midneckshd J. Tuleyarkhin,
(11) 2 Thillimore 10,

APPELLATE CIVIL.
. Before Sfr Chavles Sargent, K., Clhief Justice, and Mr. Justice Birdwood,
1891, INHVARDA'S JAGIJIVANDA'S AND ANOTUKR, LIQUIDATORS OF THE
Seplember 10, NAWASB OF BATLA MILY, (omieINAL DupuNDANTS), APPELLANTS, .
R DHANJISHA NASARVA'NJITL, (origrvan Prantier), Resvoxpeye.”
Inrlzan Companies’ Act (171 of 1882}, Sec. 16— W inding up~—Lroceeding with suit—

Proceeding to enforce esecution of decree—Sunction of the (,w(/t—-;S'rut or other
proceeding.

The language of section 136 of the Indian Companies' Act (VI of 1882) sho\\s
_ that proccedings in execution are regarded as distinet from the suit for the pur-
pose of that section: ther efore the leave given to proceed with a suit is not antho-
rity for proceedings taken in execution of the decrecin the suit authorized.

- THis was an appeal from an prder passed by Khin Bahddur
M. N, Néndvati, First Class Subordinate Judge of bumt in oxc-
* eution of a dceree.

Dhanjisha Nasarvdnji (vespondent) had filed a suit agains
“Tshvardds Jagjivandds and another (appellants), who were the.
-liguidators of the Nawdl of Baila Mill. After the suit was filed
. the mill went into liquidation, and, E'hereforc;,' Dhanjisha proceed-

“ Appeal No. 62 of 1891,
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ed with the suit with the sanction of the Clourt, under section
136 of the Indian Companies’ Act (VI of 1882),and obtained a
decree. Subsequently he presented an application for execation
of the decvee, and wanted to proceed only against the property
of the mill in the hands of the liquidators, and not against them
personally. The liguidators objected fo the execution of the
decree, on the ground that,no separate sanction for proceeding
in execution having been taken, the decree could not be executed,
and that the previous sanction covered ouly the suit and not
the proceeding in execution,

The Subordinate Judge held that separate sanction was not
‘necessary for proceeding with execution against the property of
the mill in the hands of the liquidators, and granted the appli-
cafion.

The liquidators appealed to the High Court.

Ganpat Saddshiv Rdo for the appellants :-—We opposed the
application on the ground that no sanction was taken by the
respondent for the purpose of proceeding in execution. The
sanction which he had taken for the suit would not cover cxe-
ention proecedings. The language of sections 136 and 212 of
the Indian Companies” Aet (VI of 1882) is quite clear, and those
sections contemplate that sanction of the Court should be faken
for each and every step. Sections 85 andl 87 of the English
Companies’ Act of 1862 differ from the above sections, which, we
submit, mean tliat leave of the Court must he obtained for pro-
ceeding with execution. There can be no valid attachment
without the Court’s sanction.

Manelsha J ehdngirsha Taleydirkiiin for the respondent s
The objection raised DLy the appellants with respeet to the.
want of sanction is merely teehnical, and has no merit in it, As’
sanetion was already taken by us for the suit, it was not neces-
sary for us to take a separate sanction to proceed with execution.
The Privy Council has held that an applieation for execution of
a decree is an application in the suit. ‘

[Sarcext, C.J. :—That is Mungul Pershad’scase®™ in which
the point was one of limitation.]
M L. R, §1. A, 122,
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We submit that the lower Court’s order is correet and legal
undcr the original sanetion.

Sanrgexnt, C.J.:—We cannot agree with.the Subordinate J udge
thatsthe sanction of the Court to the respondent’s proceeding with
his suit included a sanction to exccute the decree when passed in
the suit. The exccution of a deeree is ucluded in the term « pro.

-asedings,” as Siv G, Jesscl says in I re drtistic Colovur Printing

(’ompaﬂm(” when coustruing the word “ proccedings 7 in the cor-
responding seetions 85 and 87 of the English Companies’ Act
of 1862 ; and the Lul(rm}, ¢ of scetion 87 and of section 136 of the
Tudian Act of 1882 shows that the proceeding witha “proceed-
ing 7 is vegarded as distinet from the proceeding with a snit for
the purpose of that section. Maorveover, it is obvious that there
is an important practical distinvtion between the proceeding
with a suit and the proceeding to enforee exeeution of the decree
as regards the effeet on the winding up of a company. We must,
therefore, discharge the order of the Court helow and reject the
api)licution, with costs throuehiont on respondent, V

Order diseharged.
(0 14 C],;. D., ﬁ()'l,'ut p. 505,
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APPI@'LLATE CIVIL.

Defore Sir Chailes Su /f/mu‘ &t Chief Justice, and My, Justioe Telang,
'KA’LIDA’S LA’LDA/S axn otrens, (0RIGINAL PLAINTIFES), APPELLANTS,
+. BHATTINA'R 'k\I (orteivan Durexbaxt No. 3), ReEspoNpeNt®,

The Land Revenue (',(;/7"!‘ (Bombay et V of 187 '), See. 83—T'enancy not more than
: forty years old—Tenancy 1ot permanent.

Section 85 of the /Land Reveune Code (Bombay Act V of 1879) is applicable
{lence as to the eommpncement and duration of the tenancy is

most only foxtgy years old, theve i i no reason for presutming will be the case,

Tt w}-;é% a second appea,l from the decision of Venkatrdo R,

yInmndar,, Acting Joint Judge, Al mledaba.d

M1s action was institnted by the plmntlﬁs to recover possession
sEf a three-fourths share in a certain field, with mesne profits, alleg-

* Second Appe.d No. 720 of 1890



