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1S92. anfc admitted to them almndant potency as to other wonien -. in
S. I’. B, otliei* respects the evidence resembles that given in G v e e n s ir e e i  

y .  C u m y n s ^ ^ h  I put these admissions l i t e r a t i m  before the dele- 
gateSj and left it to them to say  ̂ whether, to use the words of 
Archbishop of Canterbury, the 'U o n p o t 'w i’t  was for lack of love, 
or lack of ability. I think I  am bound by their finding on the 
fact; and that section 28 of the Act includes the phyvsical defect 
found.

Ij therefore^ prouonnce sentence of nullity: the decree to 
settled according to law and precedent.

Each party to pay her and his own costs.
Attorueys for the plaintiff-M essrs. Anlasir, Hormasji and 

Dinb̂ hd;
Header for the defendant:—Isir. MdnccJishd J. 'Saleyarklim,

P) 2 Philliinorc 10.

APPELLATE CIVIL.

Before Sty Ckctyles Savgent  ̂Kt., Chief Justice  ̂ami Mr. Jastkc Birdwood. ■

ISHYARBA'S JAUJIVAISDA'S â ’d a îotiikr, Liquidatoiis of the 
Sspfemhet 10, KAjWAB OF BAILA MILL, (oricotal DKB̂ iNDA:s’Ts), ArwsLLANTs, v.

DHA.NJISHA NASAIlV.i'NJ'I, (oiiiGrKAL PlaintU'T), liKsi’ONDENT.’’
Indian Companies' Act ( VI oj 18S2), ib’t’c. 186-— up—Proccedinfj vii(h mit— 

Frocttilhirj to enforce, eiecuiion of decrcc~Sa)ictlon of the Court—Suit or othr 
îrocceding,

Tlie language of section 136 of the Iiiclian ComiiaiucH’ Act ( VI of 1882) shows 
tllat proceedings in execution are regarded as distinct from the suit for the pur- 
pose of that section: tlierefore the leave given to proccod with a suit is not antlio- 
rity for proceedings taken in execution of the docreoin the suit authorized.

This was an appeal from an prder passed by Khan Bahadur 
M. N, Ndnavati, First Class Subordinate Judge of Suratj in exe- 
cufcion of a decree.

Dhanjislia Nasarvanji (respondent) had filed a suit against 
Islwardas Jagjivandas and another (appellants), who were the, 
liquidators of the Nawdb of Baila Mill. After the suit was filed 

, the luill went into liquidation^ and, therefore, Dhanjisha proceed-
, iippeal No, G3 of 1.891', .



ed: with thft siilfc with the sanction of the Court, under section " 1891'
13G of the Indian Oompanies’ Act (VI o£ 1882), and obtained a 'IshvakbIs 
decree. Subsequently he presented an application for esecution 
of the decree, and wanted to proceed only against the property 
of the mill in the hands of the liquidators, and not against them 
personally. The liquidators objected to the execution of the 
decree, on the ground that/no separate sanction for proceeding 
in execution having been taken, the decree could not be executed, 
and that the previous sanction covered only the suit and not 
the proceeding in execution.

The Subordinate J iidge held that separate sanction was not 
necessary for proceeding with execution against the property of 
the mill in the hands of the liquidators^ and granted the appli­
cation.

The liquidators appealed to the High Court.
Ganpat Saddshiv Rdo for the appellants :—We opposed the 

application on the ground that no sanction was taken by the 
respondent for the purpose of proceeding in execution. The 
sanction which he had taken for the suit would not cover exe­
cution proceedings'. The language of sections 186 and 212 of 
the Indian Companies^ Act (VI of 1882) is quite clears and those 
sections contemplate that sanction of the Court should be feken 
for each and every step. Sections 85 and 87 of the English 
Companies Act of 1862 differ from the above sections, which^ we 
submit, mean that leave of the Court must ]je obtained for pro- 
ceeding \vith execution. There can be no valid attachment 
without the Count’s sanction.

ManeJisha Jehdngii'sha Taleydrkhdii for the respondent 
The objection raised by the appellants with respect to the • 
want of sanction is merely technical^ and has no merit in it. As 
sanction was already taken by us for the suit, it was not neces­
sary for us to take a separate sanction to proceed with execution- 
The Privy Council has held that an application for execution o£ 
a decree is an application in the suit.

fSAHGENT, C. J . ;—That is Mimgul PersluvTs case*-'‘-'> in which 
the point was one of limitation.]

(1) L. R., 8 I. A., 123,
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1S91. W e  siilmiifc that the lower Court’s order is correct and legal 
' umier the original saiictioii,

J.iGjivAMiAS g îiGENT, 0, J. :~ W e cannot agree with.the Subordinate Judge 
n S S S jV  thaUhe sanction of the Court to the respondent’s proceeding with 

his suit included a sanction to execute the docree when passed in 
the isuit. The execution of a decree is iucluded in tlie term “  pro« 
■ficedin̂ .s,'̂  as Sir W. Jessel says ia In  )‘a ArtisUc Colour Printing 
Compa'iU }̂  ̂ when construing tlio wortl “  proceedings "’ in the cor­
r e s p o n d in g  siKitioiiiS So and 8 7  of tJie ILnglish Conipanie.s’ Act 
o£ 1S62 j and the laiigim«a pl' section S7 and of section 136 of the 
Indian Act of 1882 shows that'the proceeding with a “ proceed­
ing” is regarded as distinct from the proceeding with a suit for 
the purpose of that section. MorojO'ver, it is obvious that there 
is an important practical distinction between the proceeding 
with a suit and the proceeding tê  enforce execution of the decree 
as regards the effect on the winding up of a conipan}^ We mustj 
therefore, discharge the order of- the Court l)elow and reject the 
application^ witli costs throua'hiout on respon'lent.

Ordc)' dmiJiarged.
(0 U Oil*. B., 502, at p, 505.

APPTf^LLATE CIVIL.
/  ____

tS'/V Ghiirl('$ tSai'/dfiif, Kt-j ijhief Jiidh'e  ̂and Mr, Jiistioe Tiilang, 
1891« K.VLIDA'S LA'LD^SS and otheus, (oniCiiNAL.FiiAiNTrKivs), App£Llants,

30. , D, BHATJ[ NAll.-^N, (oiugwm. DiiFcNnAKT No. 3), RESi'osuEiJ'E"'.

The Land JSevmue (JBombai/ Ad V of 1B79), Sec. SZ—Tenanc// not more fhan 
forty years old—Tenancy not pe.rnumenL

Section 8S of the/L;uid Rcveune Oode (Bombay Act V of 1S79) is applicaUs 
only Avhen the evjjftienco as to the eommfsncoment and duration of the tenancy is 
.not foi’fclicominrfhy X’eason of its antiquity, which, in the oaae of a tenancy at 
xaost only fort,^ yeavs old, thevo is no reason fov presuming will be the case.

This w^s a second appeal from the decision of Vonkatrao R. 
Inamdar;, Acting Joint Judge, Ahmedahad.

JMTs action was instituted by the plaintiffs to recover possession 
a three-fourllis share in a certain field, with rnesne profits, alleg-

* Heeoiid Appeal, , No. 7S0 of 1890
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