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1592, for, as the debt was not for an immoral purpose, and the i
T rsmdy fants would he bound, hut withoui this order he will not get
Lo such a good price.  IHence the order prayed foris for the infanty

benefit.

-[FA,LLRAN, Jo—=You can searcely say that the father has nog
an Interest adverse to his sons in making this application.)

Not if he has the power already—as undoubtedly he has—to
Lind the infanty’ inbovest Ly a sale.  This order, then, can only
he for the benetit of the infants. It s true it is for his own
benefit too: it is for the benefit of all the sharers.

Farraw, J.:—TI have had some doubts as to the propriety of
making the order prayed for, appointing the applicant, Jairdm
Luxmon, gnardian of his minor sons. I should have liked the
point to have come up for a fuller argument hefore a proper
tribunal.  But as T must deeide it, T think T should appoint the
guardian as asked for.  The order is likely to benctit the whole
family, and, therefore, the ninors, by sceurlng better terms than
would otherwise have heen obtained from o purchaser or a mort-
gagee,  But I cannot grant the test of the petition, or sanction be-
forehand the contemplatedmortgage,  Twill appoint the applicant
guardian of Lis infant sons Llarishankar and Rdoji, and then it
will be for him, on his own responsibility, to do what he thinks
right and proper under the cireumstances of the case.

Attorneys for the applicant :-—Messys, Mulji and Rdghowyi,

ORIGINAL CIVIL.
Before M, Justice Foryon,
1809, NANABUATGAN l’ATILA’(‘), (Pramwrer), ». JANA'RDHAN
August 27, VA'SUDEOJL, (DurENpanT). ¥

== Gl Procedure Code (XIV of 1882), Sce. 248 —Legal representative of « joing
undivided Hindi in vespeet of ancestral immovidile yroperty altached in caecution.

The plaintiff and his brother were joint undivided brothers possessed of certain
imiovable property. This property was attached in excention, but before & :
warrant for sale of the property was obtaiued the plaintiff died. The attaching
ereditor issued a notice, under section 248 of the Civil Trocedwre Code (XIV o
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1382), addressed to the brother and widows of the plaintiff as his ¢ legal repre-
sentatives ” within the meaning of that section calling on them to show cause
why execution shonld not proceed against them.

Held, that his widows, and not his brother, were the plaintifi’s legal represent-
atives for this purpose, for it must be as qrasi-separate property of the deceased
plaintiff that the attaching créditor hal a claim to it.  If it were to be treatod as
joint property, ke eould have none, for the deceased’s interest would then have
disappe?red, having gone by survivorship to his brother,

Noticg, in Chambers, under section 248 of the Civil Procedure
Code and Rule 116 of the High Court Rules, calling on Baldji
Ganpatrdo, Sarasvatibdi, Ramdbdi and Anpurndbdi, the hrother,
wother and two widows respeetively of the plaintift in the above
suit, deceased, to show eause why an ovder in the above suit
made on the 9th July, 1891, ordering the said plaintiff, deccased,
to pay cervtain costs to Mr., A, I, Turner should not be executed
against themw as the legal represcntatives of the said deeeased.

On the Sth Maoreh, 1892, Mr. Twner obtained a warrant of
attachment for his costs against certain ancestral immovable
property helonging to the plaintiff in the above suit and his
joint undivided brother, the said Baldji Ganpatrdo.

On the 18th Maveh, 1802, the property was attached. On the
Oth April, 1892, before a warrant of sale had been obtained, the
plaintiff, Ndndbhoy, died, and Mr. Turner consequently 1ssu§d
this notice under saction 248 of the Code.

Starling in support of the notice :—An undivided share in
joint property is seizable and saleable in spite of the death
of the owner of the share hefore sale-—~Surej Bunsi Koer v.
Sheo Proshad Singl.®; and for this purpose the person, on
whom that undivided share in the attached property has de-
volved, must Le held to be the heir or legal representative,—
that is, in this case the brother. The widows have also an
interest in the property for their*maintenance, and, therefore,
they are properly made parbies to this proceeding. The mother
was added by a mistake; I must adinit she is not a proper party.

Jurdine for Baldji Ganpatrdo -—My client eannot be a proper
party to this application. He takes nothing in this property as
heir or representative to his lwother. He takes what he does
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take in his own right by survivorship. Either he has in hiy
the share which Mr. Turner had attached, or he has not. Ip
he has, it is because ib has become his own by survivorship, and
Mr. Turner them has no vight against it. If hie has not, itis
because, pro tanto, that has ceased to be joint undivided property
and bocome the separate, or guast-separate, property of the plaint.
iff; and then the pl&ix}tiﬁ’s widows, and not his brother, are his
heirs and legal represcntatives in respect to that property.

TARRAN, J.~—It s curious that this point should apparently
boe uncovered by diveet authority. It is by no mecans an easy
one to decide, but on the whole T think Myr. Jardine’s argument
is logical and must prevail. It st be as quasi-separate pro-
perty of the deceased plaintiff that M. Tarner has a claim to ib ;
atherwise he could have none.  H it were still joint undivided
property, it would survive to the plaintift's brother; and hev'
would take the whole; plaintiff’s interest on his death would
have Jdisappeared ; his share on bis death would have merged af
onee in his brother’s shave, which then became the whole, 1
will revive the proceedings against Ramdbdi and Anpurngbai,
the two widows. Mz Turner will then proceed to sell, and the
purchaser will work out his purchase, if he takes anything by it,
by{pzwtltion. »

f)rider —Notice absolute as to Ramdbdi and Anpurnibii, and
Adismissed as to Balaji and Savasvatibil with costs.  Counsel’s costs
ta be costs in the question of theright o attach the joint pro-
perty, or continue that attachument o, when such question is
raised. '

Attorneys for applicant :—Messrs. Lurner and Hemming.

Attorneys for Baldji Ganpatrdo (—Messrs. Framyi and Hoos.



