(18

1802,

Ra'gHu
iy

RA™M BIN
GovIND,

‘1891,

SADU BIN

August 14,

THE INDIAN LAW REPORTS. [VOL. XVI,

agide. But there is nothing in section 283 which affords support
to this argument, And, on the other hand, the High Court of
Madvas has in Kolasherrs Illath Ndrdinan v. Kolasheryi Illath
Nélakandan® held that the order cannot properly be set agide
at all ; while the High Court of Caleutta has decided, a3 we have
already pointed out, that, except as vegards limitation, the plaintiff
may proceed to enforce his vights as if the proceedings in ex-
ecition had never been taken.

On the whole, therefore, we have come to the conclusion that
this rule should be made absolute, and the orders of the Courts
below discharged, The costs must be eosts in the cause, as the
original rejection of the plaint was the act of the Court itself,
without the defendant being heard,

Rule made absolute,
) 1. L, R, 4 Mad., 131,

ORIGINAL CIVIL.

Eaj‘m-c Sir Charles Surgent, K., Chiof Justive, and Mr. Justice Farran,
» BANK OF BENGAL, Prastirys, v VYA'BHOY GA'NGI,
Derespanm,*

Smull Cause Courts Aet ( XV of 1882)  See. 69—Requisition jor reference must be
madi before fudyment delivered—Civil Procedure Code ( XTV of 1882 ), See, 257 4
—Ayreement to give tome Jor the sulisfaction of « judgment dclt—Agreement
void if not sanctioned by the Conrt-—**Void", i,e. not enforceuble— A greement nog
Hlegal. Y )
A parby requiring a Judge of the Small Cause Conrt to make a reference o

the High Court nnder Section 69 of the Small Caunse Courts Act (XV of 1882)

mustdo so before the Judge has delivered his judgment,

Section 257 A of the Civil Procedure Tode, when it provides thab # everyagres
went to give time for the satisfaction of a judgment debt shall be void ” unless
made for consideration and with the sauction of the Court, &e., does not make
wuch agrectuents illegal, in the sense of prohibited by law, It only prevents
such agreements eing enforced in a Court of law,

Whete sucl an a agreement to give time, never sanctioned by the Court as re.

quired by scetion 257 A, formed part of the consideration for a bond, and had
actually hicen enjoyed by the olligee of the hond,

* Brall Cause Court Suit No, 7843 of 1891,
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Held that such consideration, not being in its nature illegal, and not having

as o fact failed, theve wasnoreason why the ohliger should not enforce the terms

of the bond.

CasE stated for the opinion of the High Court, under section 69
of the Presidency Swall Canse Courts Act XV of 1882, by W. E,
Hart, Chief Judge. )

“1, This was an action on a bond, dated 24¢h June, 1890, exe-
cuted by the defendant as suvety, with others as principals, to
recover the amount of three instalments, of Rs, 250 each, due on
the 15th of January, February and March, respectively, together
with interest on each instalment, amounting in all to Bs. 6-1-6,
The bond runs as follows :—

“*This indenture made the 24th day of June, 1890, hetween
Kuramalibhoy Jusub, of Bombay, Khoja inhabitant, merchant,
Jafferbhoy Purdhan, also of Bombay, Khojainhabitant, nierchant,
and Jusubbhoy Dddur, also of Bombay, Kbhoju inhabitant,- mer.
chant, of the first part, Vyabhoy Gdngji, also of Bomhay, Khoja
inhabitant, merchant, of the second part, and the Banlk of Bengal
carrying on business in Elphinstone Circle within the Fort of
Bombay (hereinafter called “the said Bank ”) of the third part.
Whereas the said parties hereto of the first part ave jointly and
geverally indebted to the said Bank in the sum of Rs, 15,000 in
respect of certain hundis which they” have negotiated with
the said Bank, and whereas the said Bank on the 25th day of
January; 1890, obtained a decrce in the High Court of Judicature
at Bombay for Rs. 3,038-0-8 and costs against the said Kuram-
alibhoy Jusub and Jafferbhoy Purdhan, heing a part of the salth
sum of Rs. 15,000, and have applied to the said Kuram-
alibhoy Jusub, Jifferbhoy Purdhan, and Jusubbhoy Dadur to-
pay to them, the said Bank, the balance of the said sum of
Rs. 15,000, namely, the sum of Rs. 11,966-15-4, which, however,
they are nnable to do at present ; and whereas in eonsideration of
the said Bank’s agreeing to postpone the execution of ihe said
decree, and on their eonsenting to accept the sum of B 5,000 in
full discharge of the amount of Rs. 8,038-0-8 due nder the said
decree and of the said smn of Rs. 11,966-15-4, beipl the halance
of the said sum of Rs. 15,000, upon the terng and conditions’
hereinafter appearing, and upon the said Vydbhoy Géngii agree:
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ing to join them the said Ruramalibhoy Jusub, Jifferbhoy,
Purdhan and Jusubbhoy Didnr as security for the payment:
of the sum of Rs. 4,000, being the balance of the sald sum of
Rs. 5,000 after deducting the sum of Rs, 1,000 paid to the.
@id Bank on the exceution of these presents as hereinafter
appe&rhﬁ in sixteen equal monthly instalments of Rs. 250 each,,
which the said Vysbhoy Gangji has agreed to do, as is testified by
hig being a pasty to and signing these presents; Now this inden-
tye witnesseth that in consideration of the payment to the said’
Bank by the said partics heveto of the first part of the sum of
Re. 1,000 ou or before the exceution of these presents, the receipt
whereof the said Bank do hereby acknowledge, and in consi-.
deration of the premises they the said Kuramalibhoy Jusub, J4ffer.
Bhoy Purdhan and Jusubbhoy Diddur do hereby jointly and seve-
rally covenant and agree with the said Bank that they the said :
Kuramalibhoy Jusub, Jéfferbhoy Purdhan and Jusubbhoy Dddur‘
will oi the fifteenth day of every calendar month pay to the’
said Bank the sum of Rs. 250 until the sald sum of Rs. 4,000._‘
shall be fully paid ; and that, if default shall be made in paymenf
of any one of the said instalments by the said Kuramalibhoy
Jusub, Jifterbhoy Purdhan, and Jusubblioy Dadur, he the said
Vyé&ishoy Géngji will, on demand heing made by the said Bank,
“pay the amount of such instalinent aforesaid to the said Bank;”
and it Is hereby agreed that, in case the said Vydbhoy Géngji
fail to pay any such instalnent as aforesaid upon a demand:
being made to him in that hehalf, or in the vase of the death of:
the said Vydbhoy Géangji during the continuance of thesc presents,’
then and in either of such cases the said Bank shall be at liberty:

" to forthwith execute the said decree and to sue'for and recover

‘from the said Kuramalibhoy J u.su]n Jifferbhoy Purdhan and Jugubs:
bhoy Dédur the full amount of thesaidsun of R, 11,9()0-1.)-4,,,
after giving credit for the said sum of Rs. 1,000 and any other.
s which may have been recovered by the said Bank in the
same manaer a8 it these presents had not leen entered into.:
Tn witness whereot, &e.’

«2  From this it will be scen that the hond was executod for”
the purpose of scetving to the Bank the payment, by monthly”
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instalments of Ra, 230, of the sun of Rs, 4,0‘00 ‘as a balance of ,_
a sum.of Rs, 5,000, (of which Rs. 1,000 had been paid before the

execution of the bond) for which the Bank had agreed to com-
promise their claim against the principals of Rs. 15,000 made up
in part of a decrvee for Rs. 3,033-0-8, the execution of which the

Bank agreed to postpone, and in pars of the amount of certain |

outstanding lundis aggregating Rs, 11,966-15-4,

“3. The only defence raised before me was that the bond was
void under sections 23, 24 and 25 of the Indian Contract Aet
IX of 1872, for illegality, by reason of the consideration for it
on the part of the Bank heing in contravention of sections 257
and 257 A of the Civil Proeedure Code. :

4, Tt was not contended on hehalf of the plaintiff that the
bond was not for an illegal consideration so far as it related to
the amount due in respect of the decree, butb it was suggested
that 1 should ealeulate how much of the Rs. 5,000—for which the
total claiin of the Bank was compromised—should be taken to
have been in vespeet of the Awndis, and apportion accordingly
the sum elaimed on accouut of the instalments hebween the legal
and the illegal portions of the consideration.

“5. Twas of opinion that it was not pessible to‘scxlmi'atr: the
two g0 as to determine what was duein vespect of cach,Bnd
accordingly dismissed the suit with costs, Rs. 34. ,

“ 8, T wag therrvequested by the plaintiffs’ attorney, undor
section 69 of the Presidency Small Causes Comrts  Act, to make
my ]ﬁdo'mo‘nt contingent on the opinion of the High Court on
the question whether the illegal portion of the consideration
for the bond is qepwrable from the legal.

“7. Tothis quest-lon he also then requested me to add a second,

21%,, whethdr the defendant by having executed the bond was nok
estopped from denying its legality, which had not been ﬁungested

at the hearing, nor considered or decided by me.

«8, On the following day the plaintiff’s atborney made gn.

ce-parte application to me to add to these two questions a third,

viz,, whether the bond is in contyavention of sections 257 and
257 A of the Civil Procedure Code, and for an illegal consideration,

so far as it relates to the awount due inrvespeet of the decree,
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“9. This T at the time refused to do, first, because he had
allowed the case to be decided on the assumption that the bond

wasillegal so far as it velated to the deeree, and, secondly, hecmuge
his present application was too late.

“10, On consideration, howaver, it ap‘pears to me doubtful
whether he is not entitled to require a reference on this question,
as much as on cither of the other two; and, as it is the main
question involved in the suit, I have thought it best to include
it, subject to his right to require me to wmake the reference,

“11, At the same time I submit also for the opinion of their
Liordships the following two questions in regard to this case :—

“(a) Is the plaintiffs’ attorney entitled to require the refer-
ence of any and which of the three questions above stated under
section 60 of the Presidency Small Cause Courts Aet, he not hav-
ing made requisition for such veference until after Jjudgment
]md heen delivered ?

“(by Within what time is a party cntitled to require a veference
under scetion 69 of the Presidency Small Cause Courts Act’

«“12. The plaintiffs have paid into the Court, “to abide the.
re,ggl’o of this reference, the amount of costs awarded to the .
defendant and the smin of Ry, 50 for the costs of the reference.”

Inverarity for the plainbiff :—TIirst, as to the preliminary points
veferréd by the Chief Judge on his own aecount by paragraph 11
of the case:—Mr. Hart simply dismissed the suit with costs;’
he gave no judgment, 4. ¢, statement of the grounds of his
decree—Civil Procedare Code, section 2. Consequently it was
impossible to ask for a case to be stated carlier than Mr, Bayley
asked for ib on the first two points referred. And, as for the
third point asked for by Mr. Bayley on the next day, he was m
time for that too, sinee no judgment had even then been delivered.’

[Sarcent, C. J.:—~We think a liberal construction must be
placed upon this section GO of the Swall Cause Courts Acti!
My Hast, it is not disputed, delivered no formal judgment, such:
as is contemplated by the Code, and that being so, we tth
My. Bayley was in time in asking for these peints to be reserved
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On the merits :~The bond is not within section 257 A, That
is a section in an Act dealing with procedure, and not with sub-
stantive rights. It occursina chapter dealing exclusively with
execution proceedings. There was no agreement for a sum-in
excess of the judgment. Thissection does notapply where there
are, as here, other considerations than the judgment-debt, . The
consideration for the bond was not a giving of fime for the
satisfaction of a judgment-debt, hut the substitution of a new
liability altogether for an old one—the old one heing partly made
up of a judgment-debt. He cited Pdudwrang Ramchandra .
Nariyen® ; Ganesh Shivram v. Abdulidbeg® ; Jhaber Mahomed
v. Modan Sonrahidr® ; Hukum Chand Oswal v, Taharunnessa Bibid;
Sellgmayyan v. Muthan® ; Bdi Shri Majirdibaiv. Navotam Har-
govan  Ramgluldm v. Jdnki Rdi™ ; Davlatsing v. Pdndu® ;
Vishnw Vishwandth v. ITur Patel®. Section 257 A does not
apply to a surety— Yella v. Munisdmil®. That section does not
make the agreementvoid, so far as the surety is concerned. I
is void only in the sense that that part of the consideration could
not be given legal effect to: there isno illegality init. But there
is other consideration in the bond ; and even this consideration—
if giving time was the consideration—nhas actually been enjoyed.

Lang (Acting Advocate General) for the defendants :—Thiis
an agreement to give time so far as the amount of the decree is
concerned. The Bank is not bound by that agreement. They
can execute the decree—Davlatsing v. Pandw. That agree-
ment is void ; that is, it is an agreement “ forbidden by law ”—
section 28, Contract Act. It tends also to “ defeat the provisions
of the law,” as contained in section 257 A—Hukum Chuand
Oswdl v. Taharunnesse Bibi; Contract Act, section 24. This
part of the consideration is 1nsepa1able from the rest ; thervefore
this agreement, as & whole, is void and illegal, and. cannot he

enforced.
0 T. L. B., 8 Bom., 300, © L L. R., 13 Bom, 672.
® 1. L. R., 8 Bom,, 538. © M LLR, T AL, 124,
@ 1. L. R, 11 Cale,, 671 ®) L L. R 9 Bom,, 176,
@ 1, L. R., 16 Calc,, 504, ' ® 1, L, R, 12 Bow,, 499.
® L L, R, 12 Mad,, 61, @0) T, L. R., 6 Mad,, 101.
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Sararnt, C. J. :—In answer to the questions subwmitted tous
by the Chief Judge marked (a) and (b), pavagraph 11 of the
case, we must reply that the language of section 69 of the Small
Cause Courts Act XV of 1882 shows that the party requiring the.
Judge to make the reference to the High Court must do so before
the Judge has delivercd bis judgment, as it gives the Judge the
option, on being so required, either of postponing his judgment
er delivering it contingent on the opinion of the High Court.

In this case the Judge had dismissed the suit with costs beforg
he was asked to refer any of the questions to this Court, and,
therefore, primd fucie all the questions were roferred after the
time contemplated by the section. It would appear, however,
from what has been stated to us, and without any dissent on the
part of the defendant, that in this case only a deerec was passed
dismissing the suit, without any formal judgment being delivered
stating the grounds of the decision, the Judge having already,
in the course of the argument, expressed an opinion on the
legal aspect of the case; and it was urged that, under the cireum-
stances, there had been no formal judgment delivered, as con-
templated by the section, when the applications to the Judge
to refer the questions now referred to us were made, and,
titsrefore, that such applications were not open to the objection
that they were made too late.

‘We have already expressed our opinion that the plaintiff is
entitled, in striet right, to insist on this view of what oceurred at
the trial.

Proceeding, then, to the eonsideration of these questions we
obgerve that the consideration for the bond passed by the defend-
ant to the Bank of Bengal ig the promise on the part of the Bank
to postpone execution of the”decree of 25th January, 1890, for
Rs, 3,033-0-8 and costs, and their cousenting to aceept Re. 5,000
in full discharge of that sum and also of the sum of Rs. 11,965-15-4
due to the Bank in respeet, of certain hundis. Sinee the amend-
ment of section 258 by the Act VII of 1888 no difficulty can arise
from the adjustment of the two debts not having been sanctioned
by the Court ; but it is contended that the agreement to postpone
execution of the decree without the sanction of the Court was

3
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illegal by section 257 A, Civil Procedure Code, and, therefore, that,
by section 24 of the Contract Act, the bond was void. Section
257 A says: “ Every agreement to give time for the satisfaction
of a judgiment-debt shall be void, unless it is made for considera-
tion, and with the sanction of the Court which passed the decree,
and such Court deems the consideration to be under the circum-
stances reasonable.’”” That section has been, by a series of
authorities in this Court, held applicable to a Lond of this nature,
and not to be contined to proceedings in execution ; in that respect
differing, no doubt, from the ruling of the Calcutta High Comrt—
Jlusber Mulomed v. Modan Sonaluis® ; but, we think, there is
no sufficient reason for construing the expression “void” in
the section as equivalent to illegal, in the sense of prohibited by
law. The object of the section as a whole would appear, as
stated in Hukun Chand Oswdl v. Toharunnesse, Bibi®, to be
“to avoid inconvenience and delay in executing the decree”,
and also, we would suggest, to afford some protection to the parties
against unfair arrangements. This object, however, will be
adequately insured by holding that such agreements cannot be
enforeed unless made with the sanction of the Court, In other
words, the consideration for the bond, so far as it consists of an
agreement to stay execution, is only illegal in the sense-as
Bramwell, B., expresses it in Cowan v. Milbourn®—that it is
not capable of being the foundation of any legal right.

The result is as stated by Amnson on the Law of Contracts
(5th Bd.), p. 206, that the consideration for the hond fails, in
the eye of the law, so far as it depends on the promise of the
Bank not to execute the decree. The Bank has, nevertheless, as

a fact, performed that part of the agreement, and the question

for consideration is whether, under these circumstances, the
Bank could now sue the principal debtors, for whom the defend-
ant is a surety, for the due payment of the instalment.

We think that, on principle, the yuestion must be answered in
the affirmative. The contract between them wasnot invalidated
in its formation by the legal failure of part of the consideration;

M I L. R, 1 Cale, 671 @ 1. 1. R, 16 Calc,, ut p. 507,

@) L. R., 2 Exch,, 233,
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and no part of the consideration has failed in point of fact, soas
to give the debtors a counter claim of any description.

The third question should, therefore, be answered in the nega-
tive so far as the right to sue on the hond is concerned, and it
becomes nnnecessary to consider the fivst two questions,

Attorneys for the plaintitf :—Messys. Crowford, Burder & €.
_ Attorneys for the defendants :—Messrs. Payne, Gilbert and
Saydni.
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Befove M. Justice Parsons.
TRICUMDA'SS MULJT anp a¥orukr, PLaxtirrs, v, KHIMJI
VULLABHDA'SS AND omnERs, DEreNpaANTs.”
Civil Procedure Code (XIV of 1882), See. 539—Lullic charitable trust--No consent
. of ddvocate-General—Suit not maintainable,

Two out of fve trustees appointed by a will to administer a public chavitable
trust brought this suit against the rcmdining three trustees praying (i) that the
tirst defendant might be ordered to account for aspecific sum of money of which
it was alleged he had commibted a breach of trust, (11} that the first defendant might
be removed from the office of trustec and some other person appointed in his
stefd, and (iii) for such other or further relief as the nature of the case might
reguive, The consent in writing of the Advoeate-General to the institution of the
suit under section 539 of the Civil Procedure Code {(XIV of 1882) had not heen
obtained.

Held, that the suit was one which fell within the purview of seetion 539, and
conseguently, in the absence of such consent, was not maintainable.

TH1s suit was brought by the plaintifls, two of the trustees of
the estate of one Kanji Khetsey, deceased, under his will, against

Khimji Vullabhddss and two others, the remaining trustees of

that estate, claiming from the dirst defendant, Khimji, an account
in respect of two notes of four per cent. Government paper of
the value of Rs, 500 each, which the plaintiffs alleged had been

received by him as one of the trustees of the said will, and bad
Jbeen converted by him to his own use, and praying that the
-said Khimji might be removed from his officc of trustee of

the zaid estatc and that some tit and proper person might be

# Suit Now 576 of 1591,



