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APPELLATE CIVIL.

Before My, Justice Jardine ond Mr, Justice Telang.

SADT miv RAGHU, (omieinan Prainmier), Avericant, v RAM py
GOVIND AND 0THERS, (ORIGINAL DEFENDANTS), OreoNkNTs ¥
Practice—0Civil  Procedure Code (Aet X1V of 1882), See. 283—Scope of the

seetion ~ Partics-——Parties to & quit for partition—LPurehaser or mortgagee of a
“co-parcener’s share o proper parfy lo o partiion suit—Joinder of parties—

Joinder of causes of uction.

In o partition snit all pevsons intercsted in the property to be divided must be
brought before the Court.

A purchaser or movtgagee of a co-parcener’s share in the joint property isa
proper, and oven nocessary, pavky to  suit for parbition,

There is nothing in the words of seetion 253 of the Code of Civil Procedure
Act XTV of 1882) to limib the party tmsuccessfol ivi the attachment proceedings
to a suit for a mere declaration of his alleged right. Ie is at liherty to pray,
in the same suib, for consequential relinf $o which he may he entitled.

A., B. and C. were members of'a joint Hindu family, In execution of a decree
against B, a portion of the family property was attached. Thereupon A, inter-
veped, and ohjected to the abtachment so far as his own share was concerned.
The objection was disallowed, and the property was hrought to sale and purchased
by D. A, then filed a suit (1) to seb aside the order in the miscellaneous pro-
ceedings disallowing Lis.objection to the attachment, and (2) for a partition of the
whale family property. In this suit he impleaded not only his co-sharers B. and
C,, but also D, the anction-purchaser, and K., a mortgagee of B share in the joint
property. The Subordinate Judge, holding that the suit was bad for misjoinder
of parties as well as of causes of ackion, rebwimed the plaint for amendment by
striking out the prayers for partition. On appeal, this ovder was confirmed by
the District Judge. On AJs applieotion fo the High Court, under section 622 of
the Code of Civil Procedure,

Held, that the snit was not bad cither for misjoinder of parties or for mis.
joinder of cauges of action. Treating the suib as one for partition, the anction-
purchaser D, and the martgagee T weore proper, and even necessary, pavties, If
A, established his right to partition, he would be entitled to have the order in the
miscellaneous proceedings set aside in the same suit,

Held, also, thab section 283 of the Code of Civil Procedure {Act XIV of 1882)
did not prevent A. from claiming partition iu the presont snit,

Held, further, that even if the Subordinate Judge's view were right that the
two prayers could not he jeined in one suit, his praper eourse was to have left it
to the plaintiff to elect which of the swo prayers he wished should be adjudicated
upon by the Court, :

* Application No, 178 of 1801,
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THIS was an application under section 622 of the Code of
Civil Procedure (Act XIV of 1882).

The facts of the case weve asfollow :—Plaintiff and defendants
Nos. 1,2, 4 and 5 were members of a joint Hindu family. In
1889 a portion of the i}'amily property was attached in execution
of a decree passed against defendant No. 1, The plaintiff infer-
vened, and objected to the attachment so faras it affected his
own share and interest in the property attached. The objection
was disallowed on the 8th July, 1889, and the property was
brought to sale and purchased by defendant No. 8.  Onthe 8th
July, 1890, the plaintiff filed the present suit, praying (infer
alin) (1) that the order of the 8th July, 1889, passed in the sum
mary proceedings should be set aside, aud (2) that a partition
should e made of the whole family property. In this suit he
impleaded not only all his co-sharers, but also the auction-pur-
chaser (defendant No. 3) and a mortgagee of the defendant No, 1's
share in the joint estate. )

The Court of first instance heing of opinion that there was a
misjoinder of causes of action, under section 44 of the Civil Pro-
cedure Code, veturned the plaint for amendment by striking out
the prayer for partition.

This order was confirmed, on appeal, by the Distriet Conrts

The plaintiff. thereupon, preferrved this application to the High
Court under its revisional jurisdiction.

A rule nist was issued calling upon the defendants to show
cause why the lower Court’s order should not be set aside.

Rdo Sdheb Visudev J. Iirtiher showed eausc—The suit is
opeu to the objection of misjoinder of parties, as well as misjoinder
of causes of action. With regard to the order in the mis-
cellaneous proceedings, the defendant No. 1 alone is concerned.
The other defendants have nothing to do with it.  Asvegardsthe
claim for partition, the auction-purchaser and the mortgasee ure
complete strangers, and are nob necessary parties to the suit.
In Kachar Bhoj Viijo v. Bdv RBathore® it was held that a rever-
sioner cannot claim in one suit to set aside various alienations

M 1, L. R, 7 Bom,, 289.
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made by a Hindu widow, on the ground that therc was a misjoin-
der of causes of action as againsb the respective alienees. The
prineiple laid down in that case wpplies to the present one, I
contend that the suit contemplated by seetion 283 of the Code
of Civil Procedure is a suit Hmited to the establishment of the
right set up, and disallowed in the exceution proceedings. In
other words, the ohjeet of such a suit should Le solely to set
aside the order passed wnder scetion 280, 281, or 282 of the
Code,

Ganesh K. Destanulel, condra -——There is nothing in section 283
which prevents the uusuceesstul parby claiming anything more
than a were declaration of hiy alleged vight.  He may sue, if he
likes, for further consequential relicf. It the scope of thesection
were 0 vestricted, the unsuceesstul party would be obliged to
file two suits, instead of one : fivst to establizh his title, and then
to seek consequential relief, That would lead to a multiplicity
of suits. Sec Rango Vithal v. Riklivadis® and Nilo Pdndurany
v. Bdma Patiofr®.  This suit is not, therefore, bad for misjoin-
der of causes of action. Now is there any misjoinder of parties,
In apartition sulb a purchaser, ov mortpagee, of a coparcener’s
share In the joint cstate is o neeessary party to cusure o final
and complete adjudication of the vights of the several co-sharers.
Morveover, the lower Court’s order compelling us to strike out
our prayer for partition is had. Tf the two prayces conld not
he joined together in one suit, the lower Cowrt shonld have left
it to the plaintiff to strike out which prayer he chosc.

TeLanG, J.—The plaintifi’ and some of the defendants in this
case are members of an undivided indu family. In the year
1889, one of the creditors of the first defendant attached a pavt
of the family propevby in execution of a deerce obtained by him
against that defendant. The plaintiff applied to have the attach-
ment raised in so far as it affected his share and interest in the
property attached, but his application wus on the 8th of July,
1889, rejected by the Subordinate Judge of Dépoli.  In the month
of July, 1890, he presented his plaint in the Court of the Sub-
ordinate Judge of Dédpoli, praying, sanong other things, that the

® 11 Bom, H, C. Bep,, 174, & 1L, R, 9 Bom., 56,
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I3}
order of the 8th of July, 1889, should he set aside, and that the _._IS*D_L_
N SADU BIN

whole of the family property should be divided among the parties  Sp7
respectively entitled thereto. He made all his co-parceners R ooy
defendants in the suit, and also two other persons, one of themn  Govmo.
the purchaser at the sale which followed the attachment already
mentioned, and the other a mortgagee of the shave and interest

of the first defendant in the family property. The Subordinate

Judge, to whom this plaint was presented, made an order,
apparently under section 53 of the Code of Civil Procodure,

directing that the plaint shonld he retwmed to the plaintift for

the purpose of amendment by striking out all the prayers other

than the prayer for setting aside the order of the Sth of July,

1889, The District Judge, on appeal, upheld the orvder of the
Subordinate Judge, and the plaintiff now applies to this Courd

for a revision of the ovder of the District Judge. .

The first question raised before uy in avgument was ome of
migjoinder of defendants. Rio Sdheb Vasudev Jagannith
Kirtikar for the defendants contended, that this cuse fell within
the principle laid down in Kuchar Lhoj Vaija v. Bidi Rathore®,
and that the Courts below were rizht in rejecting the plaint, as
they practically did. The deeision in Huchar Bhoj Vadja v.
Bii Rathove has, 1t appears, been doubted in Madras®™, but i is
unnecessary for the purposes of the present case to comuiur how
far, if at all, the doubbs are well founded. It is enough here to
suy that the role laid down in the ease of Kaclar Bhoj Faija v.

R

Bdi Bathor: has no application to the present case. There the
Cowrt held that a reversioner, seeking for a declaration that
certain alicnations made by o Hindu widow of diffevent proper-
ties belonging to the estate of her deceased hushand were invalid,
could not sue all the different alienees of the different properties
in one and the same suit. That is certainly good sense, and may,
for the present at least, be admitted to be also good law, Bub
it has no application in o partition suit. In such asuit, it is both
good sense and established law, that all parties intercsted in the
property to be divided must be brought before the Court in one

M1 L B, 7 Bow., 289,
() Sec Mahomed v. Brishnow, I, L, 1L, 11 Mad,, 106,
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proceeding ; for, as Manu’s text expresses it, “ once is partition of
inheritance made.” Tn the eases of Pdndurang v. Bhaskar®
and Uddrdn v. Ranu®, to which I dvew Mr. Visudev’s atten-
tion during the argument, the rule is laid down in effect as
we have now stated it, Inthe latter of these cascs, Westropp,
C. J., with the concurrence of West, J., observed, (p. 82) : ©“ When
a share in the undivided ancestral estate of a Hindu family ig
mortgaged or sold, either Ly the pavcener himsclf, or by way of
execution, the mortgagee or purchaser takes such share subject
to such prior charges or inewbrances as may affect the family
estate, or as may affect that particular shave. If the mortgage
or sale be of a special portion only of the family property, it
may not always be possible, consistently with prior existing
rights, for the Court, mwaking the partition, to give possession
of that portion to the wortgagee or purchaser. Bub generally it
would be possible to do so, cither wholly or partially, and, there-
fore, if without doing injustice either to prior incumbrancers or
go-pareeners, such possession ean on partition be given, it would
be the duty of the Court, making the partition, to endeavour to
give effect to the mortgage or sale, and sotonarshal the family
property amongst the co-pavecncrs as to allob that portion
of the family estate, or so much thercof as may be just, to the
wmortgagee or purchaser. Buch way the view expressed, as we
think corvectly, in Pandurany 4'nwandido v. Bhiskar Saddshiv
decided 18th August, 1874, and in which o review was refused
on the 9th December 18747, It 1s obvious that, if such a
“ marshalling ™ ag is there spoken of i o be carried out, the
mortgagee or purchaser, in whose favour it is to be carvied out,
is aproper, and even necessary, party to o partition suit, which is
the proper weans for carryinge it out.  In the present case, the
only persons other than the wembers of the family whom the
plaintiff has joined as defendants are the wortgagee and purchaser
of portions of the share and interest of the first defendant in tle
family property. It sceins to us, thevefore, that theve can beno
objection to the constitution of this suit as regards parties, and

{1y 11 Bom, H. C. Rep., 72, () 11 Bom. H. C. Rep., 76+
) 11 Bom. H. C, Bep., 72. Comparc also Subranweye v. Saddstva, To T By
8 Ma ., 75; and Fdsudeo v. Venkalesh, 10 Bow, He € Bep., ut pp. 157-8
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that it is clearly distinguishable from the case of a widow’s alien-
ations, in which no such uestions of “marshalling necessarily
arise, and in which, therefore, the veason of the rule as regards
partition does not apply.

It was next argued on the part of the defendants, that the
cause of action for setting aside the order of the 8th of July,
1889, was one in which only some of the defendants were inter-
ested, and that it was wrong to join together in one suit two
causes of action, in onc of whieh all the defendants are in-
terested, while in the other only some of them are so. It is to
be observed, however, that i the suit is treated ns primarily a
suit for partition of the whole of the family property, all the
defendants, as already pointed out, are certainly proper and
even necessary parties to it.  And if the plaintift sueceeds in
making out his ease for a partition, the prayer for setting *aside
the aforesaid order, if it may be cranted in a suit limited strictly
tn that velief, must also in all probability he awarded in such a
suib us the present, without any special ground in support of it
having to be scparately made out. That being so, the argument
hased upon that separate prayer does nob appear to us to he
entitled to any weight™®,

It was, however, further argued, that this suit must be treated
as one instituted in accordance with the provisions of seetion 283
of the Code of Civil Procedure ; that such a suit must be limited
to the purpose indicated in that section, namely, the establish-
ment of the right denied in execution proceedings; and that it is
only after such right has been established, that a suit becomes
maintainable for partition of property or other relief in relation to
it. If this argument is correct, it will follow that in every ease
of a claim to attached property being unsuccessful, the claimant,
in order to obtain his full rights, must first have a suit for a de-
claratory decree, and afterwards another and a separate suit for
whatever consequential relief he may he entitled to. - In our opi-
nion, the Court ought to lean very strongly against requiring such
a multiplicity of suits, unless the Legislature has distinetly so

) Compare Coates v. Legard, L.R., 10 Eq., 56 per Jessel, M. R. ; and Ege?

Vane v. Rigden, L. D, 3 Clu, Ap., 663 ; hoth administration suits, which Probably
afford the closest parallels in English practice to our partition suits,
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orderved. Again, if such a rule as is here contended for were laid
down, some very anomalous results might follow inpartition suits
and other suits in which, for the pruposes of consequential velief,
more parties may have to be hrought before the Court than were
concerned in the orviginal procecdings in execution upon the
intervenor’s elaim. For instance, supposc in this very case a
suit had been filed against the exeeution-creditor, or the purchaser,
or. hoth, for a declaration merely, and a certain share declared fo
belong to the plaintilt’ without any of his eo-parcencrs heing
heard—f{or even the execution-debtor is not a necessary party to
such a suit.  Such a declavation is by the hypothesis essential
for the maintcnance of a partition suit.  And novertheless that
declaration would be of no avail in that partition suib when
instituted, if the co-parcencrs alleged, as they would he fully
entitled to do, that the sharc was not correctly deelared, or was
subject to charges, or deductions, which the Court making the
declaration had not considered. Such considerations afford, we
think, a further reason for not accepting the contention put for.
ward by Mr. Visudev, unless the provisions of the Code of
Civil Procedure compel us to accept ib.

What, then, arc the provisions of the Code 2 The only seetion
on which Mr. Visudev relics is scetion 283, We see nothing
in the words of that seetion which renquires the Court to hold
that two suits, of the nuture above referred to, are necessary.
All that that section provides is, in our opinion, that the order
referred to in it is unappealable, and that the way to get vid of
the operation of that ovder is by a vegular suit distinet from
the exccution proceeding in which the order is made. It does
not provide anything about the frame of such regular suit, and
certainly does not embrace amy provision, as I pointed out
in the conrse of My, Visudev’s argmment, excluding any parti-
cular prayers; out of the scope of such a suit. The words of
the section are, in the first place, permissive only—the unsue-
cessful party “may 7 suc. Secondly, he “may sue,” according to
the section, “to establish his right.” If he sues to obtain a
declaration of his vight, and also the consequential velief to which
he may be entitled, he does s6ill “sue to establish his right,”
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even construing that phrase in its narrowest sense, He does
not do that any the less, beeause he also seeks to do something
more. Butb if the phrase is move largely eonstrued, as it may
well be, then ib is plain that his right by law being a right to
obtain partition and separate possession of his sharc in the family
property whensoever he pleases, a suib praying for such partition
and separate possession may not inaptly he described as a suit
“to establish his right.” The conclusion to which these rvemarks
lead appears to us to be opposed to no authority. Mr, Visudev
has notcited any case, aud we have not heen able to find any,
which is inconsistent with the view we have now expressed.
The opinion expressed by Jackson, J,, in the case of Colrin v.
Blias™, when looked into, does not appear to be in any way
really adverse to that view. And, on the contrary, theve are
several deeisions which may not unfairly be treated as lendmg
considerable support to it.

In Bank of Hindustan v. Premchand®, which wasa suib
similar in circumstances to the present one, brought when Ack
VIII of 1859 was in force, and in conformity with the provisions
of section 246 of that Ach, which corresponds to section 283 of the
present Code, and contains the identical phrase “establish his
right,” Sir R. Couch, C. J., considered that “ the proper decree to
be made is that the sale should be set aside.” And he went &n to
say that it may be that, under section 258, in a properly consti-
tuted suit, the Court ought to direct the money to be restored.”
Tt is true he gave no opinion on this latter point, but the difficulty
which apparently presented itself to Sir R. Couch’s mind in regard
to it was not one connected with the frame of the suit, under the
terms of section 246, but one connected with the right to e«
storation of the purchase-money, in view of section 258. The
other learned Judge who sat in thgt case, Sir C. Sargent, observed
that the plaintiffs “ ask for a declaration of right fo the property
and then follows a prayer for general relief, which would 1nclude
the setting the sale aside.” It is plain, therefore, that both the
eminent Judges who decided that case were of opinion that a snit
« $o establish his right” need not be merely confined to a prayer

) 2B. L. R, (A.C. 1), 212, @ 5 Bomy H. O, Rep,," (0. C. 1.} 83, at p. 93
B 7131
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for o declavation of right, hub might proper ly include an ad(htlonal
prayer, or prayers, fov some sort of eonscquential relicf. In that
particular case, the cons oquentiznl relief was the setting aside of
the sale. In the present it is partition.

Tn Jetti v. Swyad Husein®, Melvill, J., speaks of an un-
successful infervenor under section 246 ay being entitled 4o
bring a suit “to recover the attached property from the pur-
chaser.” That is manifestly something more than establishing
hi§ right” in the narrower scnse of the word * establish
which Mr, Vésudev contends for. In Dayichand v. Hemchand®,
Westropp, C.J., delivering the judgment of a Full Bench con-
sisting of himself and M. Melvill and F. D. Melvill, JJ., spoke
in the following terms of a suit instituted in pursuance of the

last words of section 246 :—1t appears to us that a suit to set

aside ar restore an attachment sceks not only a declaration
of the plaintiﬁ"ﬁ right, but also substautial consequential relief
in the setting aside or restoration of the attachment.” Thié
agrecs very closely with the decision in Bunk of Hindustan
v, Premehand.  And, again, in Nirdydanrdo v. Bdlkrishna®  the
same Full Bench evidently consideved that seclion 283 did not
limit the unsuccessful party to a suit merely for a declaratory
decree, for they actually dealt with the question whether the
plaintiff, nnder the civcumstances existing in that case, counld
have asked for any consequential velief, specifically mentioning
velief, not only by way of cancclling the attachment, but also of
replacing the plaintift in possession of the property in question,
Having regard to these various decisions in this Court, it is-
unnecessary to go into details in respech to other authorities,
But we may point oub that in Kolasherrd Illath Niydinan v
Kolasherri Liath Nilakandan O, Ldmprasid v. Sulh Dai'® and
Shiboo Ndwdin v. M zoddm.filh;,“ the other High Courts have’
all pronounced decisions touching this point in a sense quite

contrary to the argument of Mr. Visudev, In the Allahabad

case Siv R. Stuart, C. J., said that, in his opinion, “the plaintiff.

W 1 LR, 4 Bom,, 23, note, W 1, LR, Mad,, 131,

@ LL R, 4 B)m., 515, at p. 521, ® 1. 1. R, 2 AlL, 720, ab p. 722,

@ LL R,, 4 Bom., 529. See also ® L L. L, 7 Cale, 608, abp. 612.
Dhﬁﬂd(i v, Govind, T, I, B,, 9 Bom., 20, :
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was quite entitled to frame her suit in this forw  (bhat is to
say, in a form praying Loth for a deelaration and consequential
relief), * and was in no way bound to await the eventualities of
a mere declaration of right.” And in the Caleutta case Sir
R. Garth, C. J, said that a person whose goods are illegally
sold in execution “may follow-them into the hands of the
purchaser, or any other person, and sue for them; or their value,
without reference {o anything which has taken place in tHe
execution procecdings, except that under arvticle 11 of the Limit-
ation Ach he must bring his suit within o yewr frown the time
when the adverse order in the execution-proceedings was made.”

The coneclusion, therefore, at which we have arrived is that,
treating this suit as of the nature contemplated by section 283,
there is nothing in the words of the section, orin the decided cases
which elucidate its meaning, to prevent the plaintiff from main-
taining such a suit as the present®, It, therefore, follows that,

in our opinion, the Subordinate Judge was wrong in reJect1nm the

plaint as he practically did.

We may add one word upon another point, Evenif the
Subordinate Judge had been right in the view which he appears
to have teken, that the two prayers contained in the pregent
plaint could not be joined in one suit, he conld not, we think,
have properly made an order in the form in which he made his
order in the present case, o ought to have left it to the plaint-
iff to eclect which of the two: prayers he would wish to be
adjudicated on by the Court in this procecding, This is the

usual practice at the Original Side of this Court®, and itis both

convenient, and in harmony with the provisions of sections
43—47 of the Code of Civil Procedure, and the de¢isions upon
those scctions, -

It is true, no doulit, that giving such an opportunity for elec-
tion to the plaintiff would have been futile, if, as argued
by Mr. Vasudev, the plaintiff could not maintain his suit for
partition without first getting the order of 8th July, 1889, set

(1) Compare also Art, 11 in the Second Schednle to bhe Limitation Ack of 1877,

@) See dshibdt v, Higi Tyeb, I L. T, 6 Bowm,, 390 3 and conare Hurro Ménee
Dossse v, Duookool Chunder, 8 W, R,, 461,
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agide. But there is nothing in section 283 which affords support
to this argument, And, on the other hand, the High Court of
Madvas has in Kolasherrs Illath Ndrdinan v. Kolasheryi Illath
Nélakandan® held that the order cannot properly be set agide
at all ; while the High Court of Caleutta has decided, a3 we have
already pointed out, that, except as vegards limitation, the plaintiff
may proceed to enforce his vights as if the proceedings in ex-
ecition had never been taken.

On the whole, therefore, we have come to the conclusion that
this rule should be made absolute, and the orders of the Courts
below discharged, The costs must be eosts in the cause, as the
original rejection of the plaint was the act of the Court itself,
without the defendant being heard,

Rule made absolute,
) 1. L, R, 4 Mad., 131,

ORIGINAL CIVIL.

Eaj‘m-c Sir Charles Surgent, K., Chiof Justive, and Mr. Justice Farran,
» BANK OF BENGAL, Prastirys, v VYA'BHOY GA'NGI,
Derespanm,*

Smull Cause Courts Aet ( XV of 1882)  See. 69—Requisition jor reference must be
madi before fudyment delivered—Civil Procedure Code ( XTV of 1882 ), See, 257 4
—Ayreement to give tome Jor the sulisfaction of « judgment dclt—Agreement
void if not sanctioned by the Conrt-—**Void", i,e. not enforceuble— A greement nog
Hlegal. Y )
A parby requiring a Judge of the Small Cause Conrt to make a reference o

the High Court nnder Section 69 of the Small Caunse Courts Act (XV of 1882)

mustdo so before the Judge has delivered his judgment,

Section 257 A of the Civil Procedure Tode, when it provides thab # everyagres
went to give time for the satisfaction of a judgment debt shall be void ” unless
made for consideration and with the sauction of the Court, &e., does not make
wuch agrectuents illegal, in the sense of prohibited by law, It only prevents
such agreements eing enforced in a Court of law,

Whete sucl an a agreement to give time, never sanctioned by the Court as re.

quired by scetion 257 A, formed part of the consideration for a bond, and had
actually hicen enjoyed by the olligee of the hond,

* Brall Cause Court Suit No, 7843 of 1891,



