
currency, and the money actually paid to the mortgagor must, 1S91.
therefore, in the absence of evidence to the contrary, be presumed Trimba.k
to have been in that currency. 'I’he decree must, therefore, be deshamV
varied by inserting Es. 435-2-0 for Rs. 450 as the principal
mortgage-debt. • SAKiiiRAM

g o pa l .
As to costs, in order to avoid any doubt, the decree should, we 

think, be varied by adding the words “ except the costs caused 
by the defendant’s denial of the mortgage and the plaintiff ’̂s 
title,” as such costs had been already, and we think rightly, 
thrown on the defendant. In other respects the decree is con- 
finned with costs.

Dccree varied.
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APPELLATE CIVIL.

Before Mi-. Justice Jardiiie and Air. Justice Parsons.

G.^NPAT AND oTHBKs, (oiiiGiNAL P l a in t if f s ), A pp lic a st s , V .  JIVAN IS91.
AND OTHERS, (ORIGINAL D E F E N D A N T S ), O P P O N E N TS.^ ‘  Deceinber IJ.

Rtview—Cii'il Procidure Qode (Act X I V  ofl88'2j, Secs. 624, 62(i('cJ—Act VII
qf 18SS, Sec. 59—Grant ( /  the. ajqilkation for  revkio—J^otke—Hearhuj ly
nacceasor.
An application for review of judgment upon gi-ounds other than those men­

tioned in section 624 of tlie Code of Civil Procedure (as amended by Act VIJ- of 
1888), if presented to the Judge'vvho delivered it, and who has thereupon directed 
notice to be given to the opposite party, may be heard and disposed of by his 
successor.

This was an application under section 022 of the Code o£
Civil Procedure (Act XIV of 1S82).

The applicant sued to recover Es. 502 with interest as money 
lent and advanced to the defendant. The defendant denied the 
ioan.

The Court of first instance awaMed the plaintiff’s claim. On 
appeal, Mr. T. B. Aleock, District Judge, reversed the decree and 
rejected the claim.

Plaintiff applied for a review of the Appellate Courtis judg­
ment, and Mr. Alcock issued notice to the defendant to show 
cause why the review sought should not be granted.

* Application, No. 180 of 1S91,



1S91. After the issue of this notice Mr. Aleock was transferred 
 ̂ Uanpat ” to another district. The petition of review came on for final 

Jiv&N. hearing and disposal before Mr. Whitworth, who had succeeded 
Mr, Aleock.

Mr. Whitworth rejected the petition on the groinid that the 
review had been sought on grounds other than those specified in 
section 621 of the Code of Civil Procedure, Hence the present 
application to the High Court under its revisional jurisdiction.

A rule nisi was issued calling upon the opponent to show 
cause why the lower Court’s order should not be set aside.

Ghanashdm Nillcauth showed cause:—Tliegrounds upon whidt 
the review is sought in the present case are not those mentioned 
in section 624; of the Code of Civil Procedure. The review can­
not, therefore, be granted by a Judge other than the Judge who 
delivered the judgment.

^Mahddev B. Gkcmhal, contra :—The lower Court has oveiloolied 
the clear provisions of section 626(c) of the Civil Procedure Code 
as amended by section 59 of Act VII* of 1888.. That section 
embodies the ruling of the Calcutta High Court in Karoo Singh 
V. Deo Namin 8ing¥^\ This ruling is followed in Fazel Biswas 
v.^Tamdddr

[Jakdine, j. :—Are we to paraphrase the words “ an applica­
tion made under section 624 ” in section 620(c) of the Code as 
meaning “ an application made under section 623 ”?]

Yes. Section 624 enumerates only two out of tlie three grounds 
mentioned in section 623 on wdiich a review may be sought. 
Section 626, clause (c), now empowers a Judge, other than the 
Judge who delivered the judgment, to grant a review upon any 
of the grounds set forth in section 623, provided the petition for 
review has been made to the Judge who delivered the judgment, 
and that he has issued notice of the review to the opposite 
party.

Jaedine, j . :—The question we have to decide is the samQ as 
has been decided in contrary ways by the High Courts at Allaha-

(1) I. L. R., 10 Calc., SO. (2) I. L. R., 13 Calc., 231.
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bad and Calcutta in PanohcLm v. Jhingv.rî '̂̂  and Karoo Sing A v.
Veo Narain Singĥ -\ -which last case is followed in Fazel Bisicas G anpat

V. Janidddr Sheik(̂ \ That question is whether an application Jivak.
for review of judgment upon grounds other than those mentioned 
in section 624 of the Code of Civil Procedure, (which are the 
existence of new and important matter or evidence, or of some 
apparent clerical error), if presented to the Judge who delivered 
it̂  and who has thereupon directed notice to be given to the 
opposite party-j may be heard and disposed of by his successor.
I  agree in the view expressed in Sarangapaiii v, Ndrdymcb 

that section 624_, which relates to the jurisdiction of the 
Judge, is to be read as a proviso to section 623, which deals more 
generally with the jurisdiction of Courts to entertain reviews.
So far as we have to place an interpretation on section 624, I 
concur with the view expressed by Mr. Justice Mitter in Karoo 
Singh V . Deo Narain that the word made ” is not to
be construed to include a hearing and determination, as was held 
by Mr. Justice Straight in the Allahabad case. I think that, as 
the law stood at the time the above judgments were passed, the 
only Judge having jurisdiction to receive an application for 
review, not based on new matter or evidence or apparent clerical 
error, was the Judge who delivered the judgment. As remarked 
by Mitter, J., the effect of section 626A is to require the Ju% e 
who delivered the judgment to consider judicially the merits of 
the application, and, unless he is satisfied that there are primd 
facie grounds for review, he should not direct notice to issue. I 
may add that, in my opinion, he should consider the policy of the 
law, as stated by the Privy Council, that " after a decision was 
passed unquestioned by appeal, its finality should be left in 
doubt no longer than the requisites of justice imperatively de­
manded ”—Mahdrdjcih Molieshiir Sing v. The Bengal Govern- 
menÛ '>; and if the Judge were about to retire, or to be transferred, 
he would not lightly give advantage to delay, intended under 
cover of review, to get a virtually new trial before the Judges’s 
successor. The requirement that the original Judge shall exer-

(1) I , L. K;, 4 All., 278. w  I. L. E., 8 Mad., at p. 563.
(2) I. L. E., 10 Calc , 80. (5) j. L. S., 10 Calc., 80.
(3) I. L. E., 13 Oalc., 231. 6̂) 7 Moo. I. A., at p. 304.
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1891. eise Iiis own mind judicially before isauiiig notice is the safe-
Ganpat guard against disturbance of judgments on which the Legislature
jivAKT. has relied as sufficient,

The Code of 18S2 has been amended by Act VII of 1888: and 
we hnTe to consider the effect of section 59 of the amending Act 
which adds to section 626 of the Code this proviso—

( g )  An application made under section 624 to the Judge who 
delivered the judgment may, if that Judge has ordered notice to 
issue under proviso (a) to this section  ̂be disposed of by his suc­
cessor.”

Mr. Chaubal in support of the rule argues that the first words 
of this proviso should be construed as meaning “ an application 
made under section 623.” A t first sight it is startling to assume 
that the Legislature meant section 623 when it made use of the 
figures 624. But while the result is the same, the construction 
appears less violent if the first words of the proviso (c) are para­
phrased as follows:— An application which under the provisions 
of section 624 can only be made to the Judge who delivered the 
judgment.” Construed in this manner, the amendment is merely 
declaratory of the law as it stood before, according to the inter­
pretation of the learned Judges at Fort William, with whom I 
concur.

For these reasons we make the rule absolute. Costs to be 
costs in the review.

Paksons, J. :~ I  concur.
Proviso (r) of section 626 of the Code of Civil Procedure enacts 

that an application made under section 624< to the Judge who 
delivered the judgment may, if that fudge has ordered notice 
to issue under proviso (a) to this section, be disposed of by his 
successor/' The language uasd is not felicitousj for section 624 
does not provide for the making of any application to the Judge 
who delivered the judgment; it only forbids the making of certain 
applications to any Judge other than the Judge who delivered 
the judgment. The intention, however, of the Legislature in 
Inserting the proviso by Act V II of 1868 is plain. Under section 
623 there are three grounds upon which applications for review 
can bo made:—

606 T h e  INDIAN LAW BEPORTS. [VOL. XVI.



(1) ISTew and important matter o]' evidence ; 1891*
(2) Mistake or error apparent on the face of the record; and G-anpat

(3) Any otlier sufficient reason. Jivjvk.

When, therefore, section 624 provides that no application^ 
except on grounds (1) and (2), can be made to a Judge other than 
the Judge who delivered the judgmeEt, while tacitly allowing 
that to the Judge who delivered the judgment applications on 
all three grounds can be made, it in effect enacts that to him 
alone applications on ground (3) shall be ’mado. It is in 
this sense of construction that proviso (c) to section 626 must 
be read. The words “ an application made -under section 624 
to the Judge who delivered the Judgment'^ must mean “ an 
application not forbidden by section 624 to be made to any 
Judge otlier than the Judge who delivered the judgment; 
and made to the Judge who delivered the judgment. Such 
an interpretation is necessary, not only to carry out the evi­
dent intention of the Legislature, but also |to give meaning 
and effect to the proviso itself. Any Judge can issue notice in, 
and dispose of, applications made on grounds (1) and (2). The 
Judge alone who delivered the judgment can issue notices in 
applications made on ground (3). He also can dispose of them, 
but under the Code as it stood before its amendment by Act Y II 
of 1888 it was doubtful if his successor could. The only object 
of the insertion of the proviso (e) was to empower his successor 
to dispose of such applications, and if this object is not attained, 
tlie proviso is absolutely useless, and its words are meaningless.

Rule made absolute.
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