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in the Pensions Aetj although the property was iieklj as the 
parties have considered, in saranjdm—JRdvji Ndrdyan Mamllik \\ 
Ddddji Bdpvji Desdî ^K Again, if the lands were not, as the 
Agent thinks was possibly the case, the subject of the .‘■:arn'i'tjdni, 
the question of the Pensions Act cannot aris.ej although the 
Government may possibly have a right to the lands as a«ainst 
both the parties. We must, thereforej reverse the decree and 
send back the case for a decision on the inerits. Costs to abide 
the result.

7.)̂ i-rr<̂  ivrer ê-ii,
I. !<. li., I Boni., Ti'j;-).
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APPELLATE CIVIL,

Before Sir Charles Sargent, Kt., Chief Justice, and J fr , Justice Tekrag. 
T R I M B A 'K  J IV x V J I D E S H A M U K H A , (o r ig in a l  D e fe n d a n t  No, i )  

A p p e l la n t ,  v .  SAKHA'EA'M GOPA'L, ( o r ig in a l  P la in tiip 'f) , He-
SP O N D E N T .*

Mortgage— Undertahinff not to alienate the of redemption—Void tmdeV'
ialdng—Assignment of the equity of redemption—Redemption suit by assignee 
—Go-heir Jio*oing no interest in the mortgaged prnperii/ at the time of the suit 
not necessm'H farrtrj—Cm're'ixeij in, irhieh the. debt wan contracted— Repay-
TiWilt.
W h e r e  a m o r tg a g o r  u n d e r to o k  th a t  h e  w o u ld  n o t  a lie n a te  th e  e q u it y  o f  r e d e m p 

t io n ,  a n d  t h a t  th e  m o r tg a g e e  s h o u ld  n o t  b e  o b l ig e d  t o  r e c e iv e  th e  m o n e y  fr o m  a n y  

o n e  b u t  th e  o r ig in a l m ortg a g or*

field ,  t h a t  as th e  u n d e r ta k in g  a b s o lu t e ly  f o r b a d e  a lien ation s a n d  th u s  d e p r iv e d  

th e  m o r tg a g o r  o f  a r ig h t  w h ic h  w as a n  e s s e n t ia l  in c id e n t  o f  th e  e s ta te  h e  h a d  i a  

th e  p r o p e r t y  b y  v ir tu e  o f  h is  e q u ity  o f  r e d e m p t io n ,  i t  c o u ld  n o t  b e  g iv e n  e f fe c t  to .

A  c o -h e ir  o f  t h e  p la in t iff ,  h a v in g  a n  in te re s t  in  th e  m o r tg a g e  a t  th e  t im e  o f  th e  

r e d e m p t io n  s u it ,  is  a  n e c e s s a r y  p a r t y  t o  t h e ^ u it j  b u t  n o t  o th e r w is e .

W h e n  a  m o r tg a g e -d e b t  is  c o n t r a c te d  in  a  p a r t icu la r  c u r r e n c y , i t  s h o u ld  b e  r e p a it i  

in  th a t  c u r r e n c y .

T h is  was a second appeal from the decision of W , H» Crowe  ̂
District Judge of Poona.

Suit to redeem.

1891,

A^oim/iber 23.

* Second Appeal, No. 692 of 1890^
B 558“-̂
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T]ie plaintiff, Sakhdram G-opal, deceased, represented by his 
sous and heirs, Shivaji and others, stated in the plaint that the 
house in dispute belonged to one Lakshman Ramchandra Desha- 
mukha, who had n^ortgaged it to the deceased defendants Trim- 
hak and Brarnhanath Jiv^lji for Rs. 4?50 of the Poona currency  ̂
and subsequently sold his equity of redemption to the deceased 
plaintiff. The plaintiffs, therefore, sought to redeem the house 
IVom the defendants on payment of Rs. 430-2-11, equivalent 
to Rs. 450 of the Poona currency.

Defendant No. 1, Vi.shnu Trimbak, son of Trinibak Jivaji  ̂ at 
first denied the mortgage, and set up his own title; but sub
sequently admitted the mortgage, and claimed Rs. 450 under 
the mortgage and Rs. 1,600 on account of iniprovemeuts and 
repairs done to the mortgaged property. He further contended 
that one Anant Sakhardm, another heir of the deceased plaintiff, 
was a necessary party.

^Tlie Subordinate Judge (Rdo Saheb Mahddeo Shridhar) passed 
a decree directing the plaintiffs to redeem the house on payment 
to defendant No. 1 of Rs. 450 on account of the mortgage, and 
Rs, 80 on account of the repairs and improvements, -within six 
months.

-Defendant No. I appealed to the District Court, and the plaint
iffs presented cross-objections under section 561 of the Civil 
Procedure Code (Act XIV of 1882).

The District Court confirmed the decree.
Against the decree of the District Court defendant No. 1 

appealed to the High Courts and the plaintiffs presented cross 
objections.

Qanesh Rdmchanch'a Kirloskar for the appellant;—There is 
an express provision in our jiiortgage-deed that no one, except 
the mortgagor, should redeem the property from us, and that 
we should not accept payment from any other person. There
fore, according to the condition of the contract, the right of 
redemption was personal to the mortgagor. The respondents, 
who stand in the shoes of the mortgagor, being the heirs of his 
assignee, cannot now turn round and say that they are entitled 
to redeem.
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The siiitj moreover, is defective for want of parties. Aiiant 

Sakharam, one of the heirs of the deceased plaintiff, Sakh^ram 
Gopdl, is not a party. In a redemption suit all persons having 
any interest in the mortgaged property must be joined ; otherwise 
the suit is not properly constituted.

The lower Courts have given us nothing for the new building 
which we have erected, and only a very small amount for repairs.

Ganes/i Krishna Deshnulcha for the respondents :—A mort
gagor's equity of redemption cannot he restricted or destroyed" 
The clause in the niortgage-deed is oppressivcj and must he treated 
as of no effect. No Court of law or equity will give effect to such 
a condition.

It was not necessary to join Anant Sakharanij. because he' was 
divided, and had no interest in the mortgaged property..

In one of our cross-objections in this Court we complain that 
the lower Court has directed us to pay the amount of the mort
gage in the British currency. The loan waSj as is expressly 
stated in the mortgage-deed, given in the Poona currency ; 
Ks. 540 of the Poona currency would amount to Bs. 435-2-0 of 
the British currency. Redemption should, therefore, be allowed 
on payment of the latter amount. ^

The appellant had, in his original written statenient, denied 
the mortgage and our right to redeem i t ; at a subsequent stage 
of the suit he presented another application admitting the 
mortgage, and prayed for the amendment of the issues. The 
Subordinate Judge granted the application, and saddled the 
appellant with the costs thereof, irrespective of the result of the 
suit. But this circumstance was not made clear in the decree, 
which directs us to pay costs. We brougJit this circumstance to 
the notice of the Appellate Court,l^ut it declined to interfere.

S argen t, C. J. :— Two objections have been taken by the 
appellant to the plaintiff’ s suit for redemption. I t  was, in the 
first place, contended that SakhAram’s title to the equity oi 
redemption by assignment from the original mortgagor was 
rendered invalid by the mortgagor undertaking that he would 
not alienate the equity of redemption, and that the mortcao'ef:
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should not be obliged to receive the iiioiiey from any one but 
the original mortgagor; and̂  secondly, that An ant, who was one 
of the co-heirs with plaintifi'' oi Sakharam^ t)Ugbt to have hem 
made a party.

As to the lirst of these objections, it has long been settled that 
a Court of Equity will not give effect to any collateral restriction 
on the equity of redemption— Spence’s, Equity^ Vol. II p, 628. 
In an old case in the Ecpifcy Cases Abridged, a proviso that the 
mortgagee should have a right of pre-emption was held to be one 
which the mortgagee was entitled to insist on •, but here the 
proviso in question absolutely forbids alienation, and thus de
prives the mortgagor of a right which is an essential incident of 
the estate which he has in the land by virtue of his equity of 
redemption. The lower appeal Court was, therefore, in our 
opinion, right in refusing to give effect to the proviso.

As to the second objection, it is clear that, if Anant had an 
interest in the mortgage wlien this .suit was brought, he would be a 
necessary party to the suit—see Coote on Mortgages, 5th Ed., p. 
1162, and ffenley r. Stone'-̂ '̂  ; but the plaintiff alleged in his plaint 
that he and Anant had divided the paternal property, and that the 
equity of redemption had fallen to his share, and as no issue was 
framed, on either of the two occasions on which issues were raised, 
for the purpose of determining whether plaintiify statement was 
true, and it was not alleged by the defendant before the lower 
Court of Appeal that Anant .still had an interest in the equity of 
redemptio]], we must assume that the District Judge was right 
iu disregarding the, objection, on the assumption that the plaintiff 
was the sole owner of it.

The piaintitf-respondent has tiled cross-objectionS, of which we 
think it only necessary to mention the two last, ?)«., that the 
mortgage-debt ought have been calculated in Poona currency, and 
that he ought not to have been ordered to pay all the costs,

As to the former of these objections, we think the Appeal Court 
was wrong iu not allowing for the difference in value between 
Poona currency rupees and those of the East India Company. 
The mortgage statc-s that the loan was of Rs. 450 in the Poona

( ') 3 Bcivvj, o5cu



currency, and the money actually paid to the mortgagor must, 1S91.
therefore, in the absence of evidence to the contrary, be presumed Trimba.k
to have been in that currency. 'I’he decree must, therefore, be deshamV
varied by inserting Es. 435-2-0 for Rs. 450 as the principal
mortgage-debt. • SAKiiiRAM

g o pa l .
As to costs, in order to avoid any doubt, the decree should, we 

think, be varied by adding the words “ except the costs caused 
by the defendant’s denial of the mortgage and the plaintiff ’̂s 
title,” as such costs had been already, and we think rightly, 
thrown on the defendant. In other respects the decree is con- 
finned with costs.

Dccree varied.
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APPELLATE CIVIL.

Before Mi-. Justice Jardiiie and Air. Justice Parsons.

G.^NPAT AND oTHBKs, (oiiiGiNAL P l a in t if f s ), A pp lic a st s , V .  JIVAN IS91.
AND OTHERS, (ORIGINAL D E F E N D A N T S ), O P P O N E N TS.^ ‘  Deceinber IJ.

Rtview—Cii'il Procidure Qode (Act X I V  ofl88'2j, Secs. 624, 62(i('cJ—Act VII
qf 18SS, Sec. 59—Grant ( /  the. ajqilkation for  revkio—J^otke—Hearhuj ly
nacceasor.
An application for review of judgment upon gi-ounds other than those men

tioned in section 624 of tlie Code of Civil Procedure (as amended by Act VIJ- of 
1888), if presented to the Judge'vvho delivered it, and who has thereupon directed 
notice to be given to the opposite party, may be heard and disposed of by his 
successor.

This was an application under section 022 of the Code o£
Civil Procedure (Act XIV of 1S82).

The applicant sued to recover Es. 502 with interest as money 
lent and advanced to the defendant. The defendant denied the 
ioan.

The Court of first instance awaMed the plaintiff’s claim. On 
appeal, Mr. T. B. Aleock, District Judge, reversed the decree and 
rejected the claim.

Plaintiff applied for a review of the Appellate Courtis judg
ment, and Mr. Alcock issued notice to the defendant to show 
cause why the review sought should not be granted.

* Application, No. 180 of 1S91,


