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in the Pensions Aet, although the property was held, as the 1862,

parties have considered, in saranjim—Rdvji Nardyan Mandlik v Loovrio

Ddddji Bdpuji Desdi®™. Again, if the lands were not, as the | *
GANPATRAC

Agent thinks was possibly the case, the subject of the serawjdin, Nixaxra
the question of the Pensions Act cannot arise, although the Nacariaz.
Government may possibly have a right to the lands as against
both the parties. We must, thevefore, reverse the decree and
send back the case for a decision on the merits.  Costs to abide
the result.

Devyes peversedd.

410 R, E Bom., 835,

APPELLATE CIVIL.

Before Sir Charles Sarvgert, Kt., Chief Justice, and Mr. Justice Telang.

TRIMBA'K JIVAJI DESHAMURHA, (orieivatn Derexpant No, 1) 1801,
ApprriaNt, v. SAKHA'RA'M GOPATL, (oriamarL PLAINTIFF), Re- Novewmber 23,
HPONDENT. ¥ =

Mortgage— Undertaking not fo alienate the eguity of redemption—7Void under-
taking— Assigument of the equity of redemption—Redemption suit by asvignes
—Co-heir koving no interest in the mortgeged properly ub the time of the suil
wot necessary parly—Currency i which the debt was controcted— Repay-
ment.

Where a mortgagor undertook that he would not alienate the equity of redemp-
tion, and that the mortgagee should not he obliged to receive the money from any
one but the original mortgagor, :

Held, thut as the undertaking absolutely forbade alienation, and thus deprived
the mortgagor of aright which was an essential incident of the estate he had jn
the property by virtue of his equity of redemption, it counld not be given effact to,

A co-heir of the plaintiff, having an interest in the mortgage at the timne of the
redemption suit, is & necessary party to the guit, but not otherwise.

When a mertgage-debt is contracted in a particular carrency, it should be repaid
in that currency. :

Ta1s was a second appeal from the decision of W, H, Crowe,
District Judge of Poona.
Suit to redeem,

* Second Appeal, No. 692 of 1890,
2 558~
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The plaintiff, Sakhdrdm Gopél, deceased, represented by his
sons and heirs, Shivdji and others, stabed in the plaint that the
Louse in dispute belonged to one Lakshman Ramchandra Desha-
mulcha, who had mortgaged it to the deccased defendants Trim-
bak and Bramhandth Jivdji for Rs. 450 of the Poona currency,
and subsequently sold his equity of redemption to the deceased
plaintiff. The plaintiffs, therefore, sought to redeem the house
from the defendants on payment of Rs. 430-2-11, equivalent
to Rs. 450 of the Poona currency.

Defendant No. 1, Vishnu Trimbak, son of Trimbak Jivéji, at
first denied the mortgage, and set up kis own title; but sub-
sequently admitted the mortgage, and claimed Rs. 450 under
the mortgage and Rs. 1,600 on account of improvements and
repairs done to the mortgaged property. He further contended
that one Anant Sakhérdm, another heir of the deceased plaintiff,
was o hecessary party.

_The Subordinate Judge (Rdo Saheb Mahddeo Shridhar) passed
& decree directing the plaintiffs to redeem the house on payment
to defendant No. 1 of Rs. 450 on account of the mortgage, and
Rs. 80 on account of the repairs and improvements, within six
months.

-Defendant No. 1 appealed to the Distriet Court, and the plaint-
iffs presented cross-objections under section 561 of the Civil
Procedure Code (Act X1V of 1882).

The Distriet Court confirmed the decree.

Against the decree of the District Court defendant No. 1
appealed to the High Court, and the plaintiffs presented cross
objections.

Ganesh Rdmehandra Kirloskar for the appellant:~There is
an express provision in our mortgage-deed that no one, except
the mortgagor, should redeem the property from us, and that
we should not aceept payment from any other person. There-
fore, according to the condition of the contract, the right of
redemption was personal to the mortgagor. The respondents,
who stand in the shoes of the mortgagor, being the heirs of his
assignee, cannot now turn round and - say that they are entitled
to redeem.
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The suit, moreover, is defective for want of parties. Anant
Sakhérdm, one of the heirs of the deceased plaintiff, Sakhardm
Gopdl, is not a party. In a redemption suit all persons having
any interest in the mortgaged property must be joined ; otherwise
the suit is not properly constituted.

The lower Courts have given us nothing for the new building
which we have erected, and only a very small amount for repairs.

Ganesh Krishma Deshinukhe for the respondents :—A mort-
gagor’s equity of vedemption cannot be rvestricted or destroyed:
The elause in the mortgage-deed is oppressive, and must be treated
as of noeffect. No Couwrt of law or equity will give effect to such
a condition.

It was not necessary to join Anant Sakhérdm, because he was
divided, and had no interest in the mortgaged property.

In one of our cross-objections in this Court we complain that
the lower Court has directed us to pay the amountof the mort-
gage in the British currency. The loan was, as is expressly
stated in the mortgage-deed, given in the Poona currency;
Rs. 540 of the Poona currency would amount to Rs. 435-2-0 of
the British curreney. Redemption should, therefore, be allowed
on payment of the latter amount. -

The appellant had, in his original written statement, denied
~ the mortgage and our right to redeen it ; ab a subsequent stage
of the suit he presented another application admitting the
mortgage, and prayed for the amendment of the issues. The
SBubordinate Judge granted the application, and saddled the
appellant with the costs thereof, irrespective of the result of the
suit. But this circumstance was not made clear in the deeree,
which directs ug to pay costs. We brought this circumstance to
the notice of the Appellate Court, but it declined to interfere.

SarcENT, C. J.:—Two objections bave been taken by the
appellant to the plaintift’s suit for redemption. It was, in the
first place, contended that Sakhdrim’s title to the equity  of
redemption by assignment from the original mortgagor wag
rendered invalid by the mortgagor undertaking that he would
nob alienate the equity of redemption, and that the mortgages
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should not be obliged tu receive the money frow any one but
the original mortgagor ; and; secondly, that Anant, who was one
of the co-heirs with plaintiff’ of Sakhdrdm, ought to bhave been
made a party.

As to the first of these objections, it has long been settled that
a Court of Equity will not give effect to any collateral restriction
on the equity of redemption—=Spence’s, Bquity, Vol. I p. 628,
In an old case in the Equity Cases Abridged, a proviso that the
mortgagee should have a right of pre-emption was held to be one
which the mortgagee was entitled to insist on; but here the
proviso in question absolutely forbids alienation, and thus de-
prives the mortgagor of a right which is an essential incident of
the estate which he has in the land by virtue of his equity of
redemption. The lower appeal Court was, therctore, in our
opinion, right in refusing to give effect to the proviso.

Asto the second objection, it is clenr that, if Anant had an
interest in the mortgage when this suit was brought, he would be a
necessary party to the suit—see Coote on Mortgages, 5th Ed, p.
1162, and Henley v. Stone® ;but the plaintiff alleged in his plaint
that he and Anant had divided the paternal property, and that the
equity of redemption had fallen to his share, and as no issue was
framed, on either of the two oceasions on which issues were raised,
for the purpose of determining whether plaintiff’s statement was
true, and it was not walleged by the defendant befure the lower
Court of Appeal that Anant still had an interest in the equity of
redemption, we must assume that the Distriet Judge was right
in disregarding the, objection, on the assumption that the plaintiff
was the sole owner of it.

The plaintitt-respondent has filed eross-objections, of which we
think it only neeessary to mention the two last, »is., that the
mortgage-debt ought have been ealeulated in Poona eurrency, and
that he ought not to have been ordered to pay all the costs.

As tothe former of these objections, we think the Appeal Court
was wrong in not allowing for the difference in value between
Poona currency rupecs and those of the Hast India Company.
‘Fhe mortgage states that the loan was of Rs, 450 in the Poona

() 3 Beav,, 358,
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currency, and the money actually paid to the mortgagor must,
therefore, in the absence of evidence to the contrary, be presumed
to have been in that currency. The decree must, therefore, be
varied by inserting Rs. 435-2-0 for Rs. 450 as the principal
mortgage-debt.

As to costs, in order to avoid any doubt, the decree should, we
think, be varied by adding the words “ except the costs caused
by the defendant’s denial of the mortgage and the plaintifi’s
title,” as such costs had been already, and we thiuk rightly,
thrown on the defendant. In other respects the decree is con-
firmed with costs.

Decree varied.

APPELLATE CIVIL.

Bepore Mr. Justice Jardine and Ay, Justice Parsons.
GANPAT AND OTHERS, (ORIGINAL PLAINTIFFS), APPLICANTS, v, JIVAN
AND OTHERS, (ORIGINAL DEFENDANTS), OrPONENTS.¥
Review—Cieil Procedure Qode (Aet XTIV of 1882), Sees, 624, €267c)—Act 711
of 1888, Sec. 89—Grant of the application for review—Notice—Hearing by
SUCLESSOT,

An application for review of judgment upon grounds other t}mn thoge men-
tioned in section 624 of the Code of Civil Proeedure (as amended by Act VIJ of
1888), if presented to the Judge who delivered it, and who has thereupon directed
notice to be given to the opposite party, may be heard and disposed of by his
BULCESSOT.

TrIS was an application under section (22 of the Code of
Civil Procedure (Act X1V of 1882). E

The applicant sued to recover Rs. 602 with interest as money
lent and advanced to the defendant. The defendant denied the
loan.

The Court of first instance awatded the plaintiff's claim, - On
appeal, Mr. T. B. Alcock, District Judge, reversed the decres and
rejected the claim.

Plaintiff applied for a review of the Appellate Court’s judg-
ment, and Mr. Alecock issued notice to the defendant to show
cause why the review sought should not be granted.

# Application, No. 180 of 1891,
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