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well be doubtedj but it is not necessary to express an opinion on 
the question, as it was no part o£ the plaintiffs case in either 
Court that he had acquired the easement under the Regulation by 
enjoyment for thirty years, and we cannot, therefore, say, on 
second appeal, that there has been any miscarriage in the lower 
Court in not considering the plaintiff^s claim with reference to 
the Eegulation.
- We must, therefore, confirm the decree with costs.

Decree confirmed.
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Before Sir Charles Sargent, /it , Qhief Justice, and Mr. Jiistice Telang.
K E SH A V R AV  alias E io  B a h a d t je  E A 'V J I TEIMB*kl£ N AG ABK AE, 

( o r i g i n a l  P l a i n t i o t ) ,  A t p e l i /A N t ,  V. GAN PATR A'O  N IL K A N T H  NA- 
G-AEKAR, DECEASED, (OHIGINAL DEFENDANT), ResPOMDENT.*

Saranjdm—Lands—Hight of mmaijevient—Pensions Act {XXIII  ofl8^1). 
Where a suit was brought in relation to tlie mauagement of saranjara landsj 
HeM) that the suit %vas frimd facie one not inclutled in the reiiisious Act.

This was an appeal from the decision of W. H . Crowe, Agent 
for the Sardars in the Deccan.

Suit for a declaration and injunction.
The plaintiff, Keshavrav alias Rao Bahadur Rdvji Trimbak 

Nagarkar, alleged that he and the defendant, Ganpatr^o Nilkanth 
Nagarkar, a Third Class Sardar, were cousins ; tliat there were 
certain “ shetsanadi ” lands situate at the village of Sonegaum, 
in the Ahinednagar District, which formed part of the property 
acquired by the ancestors of the parties, and which had been in 
the joint possession of the plaintiff’s father, who died recently, 
and the defendant since the last forty-seven years; that the leases 
of the said lands were taken in the names of the fathers of the 
parties; that after the death of the defendant’s father in the names

* Appeal No. 58 of 18D0,



of the plaintift’s father and the defendant, and that the plaintiff 
having learnt that the defendant had obtained leases for the said K esh a v ea v  

lands in his name alone in collusion with certain tenants, and ga ,n i-a teao 

was trying fraudulently to convert joint possession into his 
exclusive possession, he brought the present suit. The plaintiff^ 
therefore, prayed that the said lands may he declared to be in 
the joint possession of the parties ; that the rent-notes obtained 
by the defendant in his own name to be invalid; and that he be 
permanently enjoined against doing anything likely to affect the 
nature of the joint possession of the lands.

The defendant, Ganpatrav Nilkanth Nagarkar^ answered (inter 
alia) that the lands in dispute being s a r a n j d m  the suit could not 
lie without a certificate from the Collector under the Pensions 
Act, and that he did not admit the practice of jointly leasing the 
lands in question.

The Agent for the Sard^rs held that a certificate under the 
Pensions Act was an indispensable preliminary to filing the suit, 
and, as no certificate was produced, he rejected the claim with 
the following remarks :—

“ Section 4 of the Pensions Act provides that no Civil Court 
shall entertain any suit relating to any pension or grant of money 
or land revenue conferred by the British or any former Govern­
ment, except under the provisions of this Act.

“  The plaintiff seeks for a declaration that certain lands are in 
the joint possession of himself and defendant^ and to have certain 
rent-notes, passed by the tenants to defendant alone, cancelled. It 
is admitted that the land in question, situated in Sonegaumj 
forms part of a saranjdm granted to the Nagarkar family ; and 
Exhibit No. 54, a selection from ihe records of the Bombay 
Government, is put in to show the genealogy of the family and 
nature and extent of the saranjdm. A t page 20 will be found 
the resolution passed by Government under date the 80th A p r ilj 
1855, in which the orders of Government regarding the con­
tinuance of the saranjdm are contained.

“  Paragraph 6 runs:  ̂Nilkanth Edo Yeshwani died in July,
1852. The saranjdm, therefore, is continued, under the saranjdm
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1S91. rules, to liis eldest son, Ganpatrao Nilkliant, on whose death it
Eeshavbav will le resumed; and a pension granted to the next generation.^ 
G a n p a t e a o  the case of Rdmchavdra v. Venlcatrdv̂ '̂̂  the whole history 
[^^oaekIp nature |of sarmijdm was discussed in an exhaustive and 

learned judgment by the late Sir M. Melvill. In the course of 
his remarks he writes, 'the authorities which we have quoted

■ * * may, we think, be taken as at least establish­
ing that a grant in jdgliir or saranjdm is very rarely a grant of 
the soil, and that the burden of proving that it is so in any 
particular case lies very heavily upon the party alleging it.’ No 
evidence is cited here to show that anything more was granted 
here than the revenue arising from certain land, and the resolu­
tion quoted above supports this view.’ ’

The plaintiff appealed to the High Court.
Ganesh Rdmchcmdra Kirlo&har for the appellant;—A portion 

of the lands in dispute is service inam, and with respect to it no 
certificate under the Pensions Act is necessary for the mainte-> 
nance of the suit. In connection with the saranjdm property, 
also, we contend that no certificate was necessary in the present 
case, because it did not relate to the recovery of the land revenue, 
but to the leases of the lands. The respondent took leases in 
his own name, and thus violated the practice which had been 
prevailing in the family since a very long time. We, therefore  ̂
submit that we are entitled to maintain the present .suit, and 
insist upon the respondent’s taking leases jointly in his and our 
names. Our prayer is for a declaration that the lands are joint, 
and for an injunction.

Mahddev Ghimnd.ji Aide for the respondent:— Saranjdm is 
nothing but land revenue, and, instead of mentioning the amount 
of the revenue, the lands.from which it i8 recovered are men­
tioned; the mere fact that the lands are mentioned, instead of 
the revenue, cannot dispense with the necessity of a certificate 
under the Pensions Act,

Sargent, C. J. :■—The questions raised by the pleadings in this 
case related exclusively to the management of the lands in dispute. 
The suit was, therefore, primd facie, one which was not included

(1) I. L. K ,  O' Bom., 598.
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in the Pensions Aetj although the property was iieklj as the 
parties have considered, in saranjdm—JRdvji Ndrdyan Mamllik \\ 
Ddddji Bdpvji Desdî ^K Again, if the lands were not, as the 
Agent thinks was possibly the case, the subject of the .‘■:arn'i'tjdni, 
the question of the Pensions Act cannot aris.ej although the 
Government may possibly have a right to the lands as a«ainst 
both the parties. We must, thereforej reverse the decree and 
send back the case for a decision on the inerits. Costs to abide 
the result.

7.)̂ i-rr<̂  ivrer ê-ii,
I. !<. li., I Boni., Ti'j;-).
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Before Sir Charles Sargent, Kt., Chief Justice, and J fr , Justice Tekrag. 
T R I M B A 'K  J IV x V J I D E S H A M U K H A , (o r ig in a l  D e fe n d a n t  No, i )  

A p p e l la n t ,  v .  SAKHA'EA'M GOPA'L, ( o r ig in a l  P la in tiip 'f) , He-
SP O N D E N T .*

Mortgage— Undertahinff not to alienate the of redemption—Void tmdeV'
ialdng—Assignment of the equity of redemption—Redemption suit by assignee 
—Go-heir Jio*oing no interest in the mortgaged prnperii/ at the time of the suit 
not necessm'H farrtrj—Cm're'ixeij in, irhieh the. debt wan contracted— Repay-
TiWilt.
W h e r e  a m o r tg a g o r  u n d e r to o k  th a t  h e  w o u ld  n o t  a lie n a te  th e  e q u it y  o f  r e d e m p ­

t io n ,  a n d  t h a t  th e  m o r tg a g e e  s h o u ld  n o t  b e  o b l ig e d  t o  r e c e iv e  th e  m o n e y  fr o m  a n y  

o n e  b u t  th e  o r ig in a l m ortg a g or*

field ,  t h a t  as th e  u n d e r ta k in g  a b s o lu t e ly  f o r b a d e  a lien ation s a n d  th u s  d e p r iv e d  

th e  m o r tg a g o r  o f  a r ig h t  w h ic h  w as a n  e s s e n t ia l  in c id e n t  o f  th e  e s ta te  h e  h a d  i a  

th e  p r o p e r t y  b y  v ir tu e  o f  h is  e q u ity  o f  r e d e m p t io n ,  i t  c o u ld  n o t  b e  g iv e n  e f fe c t  to .

A  c o -h e ir  o f  t h e  p la in t iff ,  h a v in g  a n  in te re s t  in  th e  m o r tg a g e  a t  th e  t im e  o f  th e  

r e d e m p t io n  s u it ,  is  a  n e c e s s a r y  p a r t y  t o  t h e ^ u it j  b u t  n o t  o th e r w is e .

W h e n  a  m o r tg a g e -d e b t  is  c o n t r a c te d  in  a  p a r t icu la r  c u r r e n c y , i t  s h o u ld  b e  r e p a it i  

in  th a t  c u r r e n c y .

T h is  was a second appeal from the decision of W , H» Crowe  ̂
District Judge of Poona.

Suit to redeem.

1891,

A^oim/iber 23.

* Second Appeal, No. 692 of 1890^
B 558“-̂


