
through the hereditary patel, or village aceountaut, as required 
by section 85, and they had refused, he would liave become Gojisdeav 
at once entitled to his ordinary civil remedy. No objection "was b a 'ibag-kab. 

taken by the written statement ,̂ or by the issues, to the plaint 
on the ground that no legal demand had been made ; and the bik Mon-a 'p a . 

suit was, therefore, properly tried by the Subordinate Judge, 
on the merits. As to the indmddi' being a necessary party, 
although tlie point was taken in the written statement, it ifiust 
be considered to have been abandoned at the trial, as no issue 
was raised respecting i t ; and it was not even made a ground of 
appeal. It was, therefore, certainly not open to the appeal 
Court to dismiss the plaint on that ground  ̂ although it might 
have made him a party had it considered it necessary for the 
proper adjudication of the suit. This would have been, in our 
opiidon, the more advisable course. Wo must  ̂tlierefore, reverse 
the decree of the Court below, and send back the case for a re
trial on the merits, after making the indmdd,t' a party to the 
suit as CO-plaintiff; or, in the event of his refusing to be joined 
as suchj, then as a defendant. Costs to abide the result.

Decree reversed and case sent had'.
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A P P E L L A T E  C I V I L .

Before Sir Charles Sargent, Kt., Chief Justke, and Mr. JuRtlcs Brrdn;ood.

GHANASHA'M LAKSHMANDA'S. 'o r ig in a l  P la in t i f f 'I ,  Api’k l l a u iv
z'. IvA'SHIRA'iM NAEOBA, ( o k ig in a t .  D b f e n d a n t ) ,  October 1.

Decree, adjustment of—Bond—Civil Procedure Code {Act X IV  of 18S2), Se.c, 258 
amended bi/Act VII of 1S88, Sec. Ti-^Iiecognltion of adjiistmeii/ hy a Ciml 
Court, pxcej)t in execution.
Where under a bond a decree was adjusted by maldug a small deduction, and 

by providing for the payment of the balance as past of the entire amount of the 
bond.

Held, that since the amendment made in section 233 of the Civil Pi-oeedure 
Code (Act XIV  of 18S2) by seetiou 27 of Act Y Il of 1888 (Act amending the 
Civil Procedure Code of 1882) such adjustment may be recognized by a Civil 
Court, except in execution.

‘’‘Second Appeal No. 628 o 1890.
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1891.

GHiV’N'ASHjUl
L akshman-

dXs
V,

K a s h i b a m

Naeoba.

This was a second appeal from the decision of J. B. Alcock^ 
District Judge of Khandesli.

This action was instituted by plaintiff^ Ghanashtlm Lakshman- 
daSj against the defendant, Kashiram Naroba.  ̂ to recover the sum 
of Rs. 334, including interest, due on an instalment bond.

The defendant, Kashiram Naroba, pleaded (inter alia) that the 
bond was void for want of sanction, under section 257A of the 
Civil Procedure Code (Act X of 1877).

The Subordinate Judge (Rao Saheb Y. V. Tilak) found that 
the plaintiff was not entitled to recover anything from the de
fendant on account of the bond, and rejected the claim on the 
following ground

The bond sued on. Exhibit A, was executed on 10th August, 
1881. Act X  of 1877 as amended by Act X II  of 1879 was then 
in force. The bond is a security for Rs. 300, which sum is made 
up of the following items ;—

by a firm of wlucli you, I, and some otlier pevsoiis 
were piirtners.

Total
Deduct ... 
And also...

Baljince ...

Us. a. P-
175 0 0

25 0 0
G4 0 0

4S 14 0
20 0 0

332 MJ [0
If) 14- 0
13 0 0

300 0 0

“ This balance was payable by monthly instalments of Rs, S 
each, and the defendant promised to pay interest at 12 per cent, 
on every overdue instalment.

Thus, then, the bond had the effect of giving time for the satis
faction of the judgment-debt, and it clearly required the sanction 
of the Court under section 257A. Hence the bond is void, in so 
far as it relates to the judgmont-debt (Rs. 20); and, as this part 
cannot properly be separated from the other partSj the whole bond
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is void; vide Davlaismg v. Pdndu^̂'>. The several debts are treated iS9l.

K a s h ir a m .
NA-ROBA.

as a lump sum, and that sum is made payable by monthly iiistal- Ghakasham 
raents of Rs. 3 each. Plaintiff is now willing to relinquish his 
right to recover Rs. 20 (judgment-debt) and Rs. 13 (debited in. 
the account books). But this will not have the effect of making 
the bond valid.”

The plaintiff appealed to the District Court, which confirmed 
the decree.

Against the decree of the District Court the plaintiff appealed 
to the High Court.

Grmesh Krishna Ikshmuhha for the appellant;—Both the lower 
Courts have, in rejecting our claim, taken an erroneous view of 
the case. They held that, as we accepted an instalment bond 
from the respondent for the decretal as well as other debts, it has 
the effect of giving time for the payment of the judgment-debt; 
but the result would not have been very different if we had 
accepted an ordinary bond instead of one for instalments. By 
merely taking a bond, a decree-holder cannot be supposed to hav.e 
agreed to give time to the judgment-debtor for the satisfaction 
of the decree—Wdrd>/an Jaffrup v. Bdbâ \̂ Besides this, the bond 
itself does not contain any provision as to time.

The section applicable to the present case is section 258-of 
the present Civil Procedure Code (Act X IV  of 1882 as amended 
by section 27 of Act Y II of 1888). The decree was adjusted by 
making remission, namely, rupee one pro rata, and, therefore, the 
ruling in Swdmirdo Ndrdycm Deslipdnde v. Kdshivdth KrisJmâ ^̂  
is on all fours. The lower Courts were wrong in applying section
257A of the old Code (Act X  of 1877) to the present case.

There was no appearance for the respondent.

S a rg e n t , C. J. ;—In this case tliere has been no express agree
ment to give time for the satisfaction of the decree for Rs. 20— see 
Ndrdyan Jagrup v. Bdha; but the decree has been adjusted by 
making a small deduction [viz., the pro rata portion o f the 19 
rupees remitted from the total amount of all the debts due by the

(1) I. L. E., 9 Bora., 176. <2) P. J. for 1883, p. 340.
(3) I. L, 15 Bom., 419.

B 558—G
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1891- obligor of the bond)  ̂ and by providing for the payment of the 
G h a n a s h a m  balance as part of the entire amount of the bond. Since the 

amendment made in section 258 of the Civil Procedure Code by 
section 27 of Act VII of 1888 such adjustment may be recognized 
by a Civil Court, except when executing the decree— Swdmirdo 
Ndrdyan Beshpdnde y. KdsMndth Krishnâ '̂*. W e must, there- 
fore  ̂reverse the decree, and send back the case for a decision on 
the merits.

Costs to abide the result.
Decree reversed and case sent bach.

0) I .L . R., 15 Bom., at p. 421.

APPELLATE CIVIL.

1891. 
October 8,

Before Sir Charles Sargent, lit-, Chief Justice, and Mr. Justice Birdwood.

CHUNILA'L FULOHAND and Othsus, (o r ig in a l  P la .in t i f f s ) ,  Appjel* 
LANTS, V. MANGALDA'S GOVARDHANDA'S, ( o r ig in a l  D e fe n d a n t ) ,  
E esp on d en t,*

Easement—JEnjoyment as of right for twenty years—Limitation Act (X F of 
1877), Sea. 26—Bight of oimersJdp—Riffht of easement as distinguished from 
a right of ownership.
in order to acquire an easement under section 26 of the Limitation Act (XV of 

1877), tile enjoyment must have been by a person claiming title thereto as an 
easement as of right for twenty years. Evidence of immemorial user adduced in 
support of a right founded on ownership, does not, when that right is negatived, 
tend to establish an easement.

whether upon a correct construction of section 1 of Regulation V of 
1827, •which applies to the acquisition of easementi, the mere use would be suffi
cient to establish the right to the easement claimed.

This was a second appeal from the decision of Eiio Bahadur 
Chunilal Manekldl, First Class Subordinate Judge of Ahmedabad 
with Appellate Powers.

Suit for a perpetual injunction.
This action was instituted by the plaintiffs— (1) Chunilal 

Fulchand, (2) Maganlal Fulchand, and (3) Shakra alias Mansuk 
Fulchand, a minor, by his next friend, MaganMl Fulchand— against

*  Second Appeal, Ko, 570 of 1890.


