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through the hereditary patel, or village accountant, as reruired
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by section 85, and they had vefused, he would have become Govispriv

KrIsuva

at once entitled to his ordinary civil remedy. No objection Was Ri'miexin

taken by the written statement, or by the issues, to the plaint
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on the ground that no legal demand had been made; and the sIx Mova'ea.

suit was, therefore, properly trvied by the Subordinate Judge
on the merits, As to the ‘ndmddir being a necessary party,
although the point was taken in the written statement, it inust
be considered to have heen abandoned at the trial, as no issue
was raised respecting it; and it was not even made a ground of
appeal. It was, therefore, certainly not open to the appeal
Cowrt to dismiss the plaint on that ground, althougl it might
have made hin a party had it considered it necessary for the
proper adjudication of the suit. This would have heen, in our
opinion, the more advisable course. We must, therefore, reverse
the decree of the Court below, and send back the case for a re-
trial ou the merits, after waking the indmddr a party to the
suit as co-plaintiff; or, in the event of his refusing to be joined
as sucly, then as a defendant. Costs to abide the result.

Decree reversed and case sent bacl,

APPELLATE CIVIL,

Before Sir Charles Savgent, Kt., Chicf Justise, and Mr. Justice Birdwood.

GHANASHA'M LAKSHMANDA'S, ‘oreiNaL PLAINTIRK), APPRLLANT,
2, KA'SHIRA'M NAROBA, (or16INAT DrFENpANT), Rusroxpext.®

Decree, ardjustment of—Bond—Civil Provedure Corle (Aet XIT. of 1882), Sec, 258
amended by et VII of 1888, Sec, 27p-Recopnition of adjustment by « Civil
Clourt, recept in execution.

Where under a bond a decree was adjusted by making a small deduction, and
by providing for the payment of the balance as pavt of the entire amonnt of the
bond,

Held, that since the amendment made in section 253 of the (ivil Procedure
Code (Act XIV of 1882) by section 27 of Act VII of 1888 (Act amending the
Civil Procedure Coile of 1882) such adjnstment may be recognized by a Civil
Court, except in execntion.

*Second Appeal No. 628 o 1890.

1891,
Gctober 7.
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1891, Tars was a second appeal from the decision of J. B. Alcock,
Gupvasmlu District Judge of Khdndesh.
Laxsanan- . . . e e

DAs This action was instituted by plaintiff, Ghanashdm Lakshman-

® . . , e e
Kismriy 045, against the defendant, Kishirdm Naroba, to recover the sum

Naropd  of Re. 834, including interest, due on an instalment bond,

The defendant, Kédshirdm Naroba, pleaded (infer alia) that the
hond was void for wanb of sanction, nnder section 257A of the
Civil Procedure Code (Aet X of 1877).

The Subordinate Judge (Rdo Sdiheb V. V. Tilak) found that
the plaintiff was not entitled fo recover anything from the de-
fendant on account of the hond, and rejected the claim on the
following ground :—

“«The bond sued on, Bixhibit A, was executed on 10th August,
1881. Act X of 1877 as amended by Act XIT of 1879 was then
in force. The bond is a security for Rs. 300, which sum is made
up of the following items :—

Bs. ao e
175 0 0 due by me on account of my share of the loss sustained
by a firm of which you, T, and soine other persons
were partners.
25 0 0 borrowed by me from the said firm,
G4 0 0 due for the claim in Suit}No, 387 brought by you against
me,
48 14 0 due for the claim in another suit, No, 423 of 1881,
20 0 0 due under the decree in darkhdst No. 934 of 1881,

Total .. 852 14][0

Deduct ... 19 11 0 remitted by you.

And also.., 3 0 0 debited against me in the account book,

—— e,

Balance ... 300 O 0

A ————

«This balance was payable by monthly instalments of Rs, 3
each, and the defendant promised to pay intercst at 12 per cent
on every overdue instalment.

“Thus, then, the bond had the effeet of giving time for the satis-
fae‘nion of the judgment-debt, and it clearly required the sanction
of the Court under section 257A. Hence the bond iy void, in so
far as it relates to the judgment-debt (Rs. 20) ; and, as this part
cannob properly be separated from the other parts, the whole bond



VOL. XVL] BOMBAY SERIES.

is void ; vide Davlaising v. Péndu®. The several debts are treated
as a lump sum, and that sum is made payable by monthly instal-
ments of Rs. 8 each. Plaintiff is now willing to relinquish his
right to recover Rs, 20 (judgment-debt) and Rs. 13 (debited in
the account hooks). But this will not have the effect of making
the bond valid.”

The plaintiff appealed to the District Court, which confirmed
the decree.

Against the deeree of the Distriet Court the plaintiff appealed
to the High Court.

Gunesh Krishng Deshmaudhe for the appellant :—Both the lower
Courts have, in rejecting our claim, taken an erroneous view of
the case. They held that, as we accopted an instalment lLond
from the respondent for the decretal as well as other debts, it has
the effect of giving time for the payment of the judgment-debt ;
but the result would not-have been very different if we had
accepted an ordinary bond instead of one for instalments. By
merely taking a bond, a decree-holder cannot be supposed to have
agreed to give time to the judgment-debtor for the satisfaction
of the decrec— Ndrdyan Jagrup v. Biba®.  Besides this, the bond
itself does not contain any provision as to time.

The section applicable to the present case is section 258.of
the present Civil Procedure Code (Act XIV of 1882 as amended
by seetion 27 of Aet VII of 1888). The decree was adjusted by
making remission, namely, rupee one pro rate, and, therefore, the
roling in Swdmirdo Ndvdyan Deshpdnde v. Kdshindth Krishna®©
ison all fours. Thelower Courts were wrong in applying section
257A of the old Code (Act X of 1877) to the present case.

There was no appearance for the respondent.

SARGENT, C. J. :—In thiscase there has been no exXpress agree-
ment to give time for the satisfaction of the decree for Rs. 20~—see
Nérayan Jagrup v. Bdbe; but the decree has been adjusted by
making a small deduction (viz., the pro rate portion of the 19
rupees remitted from the total amount of all the debts due by the

(M I. L. R,, 9 Bom,, 176. (2) B, J. for 1883, p. 340,
() L. L, B., 15 Bom,, 419.
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obligor of the bond), and by providing for the payment of the
balance as part of the entire amount of the boud. Since the
amendment made in section 258 of the Civil Procedure Code by
section 27 of Act VIIof 1888 such adjustment may be recognized
by a Civil Court, except when executing the decree—Swdmirdo
Nérdyan Deshpinde v. Kdshindth Krishna®, We must, there-
fore, reverse the decree, and send back the case for a decision on
the merits,

Costs to abide the result.

Decree reversed and case sent back.
) L L. R., 15 Bom,, at p. 491.

APPELLATE CIVIL.

Before Sir Chavles Sargent, Kt., Chicf Justice, and Mr. Justice Birdwood.

CHUNILAL FULCHAND axp Otuzprs, (ORIGINAL PLAINTIFFS), APPEL-
LANTS, v. MANGALDA'S GOVARDHANDA'S, (0R1GINAL DEFENDANT),
ResPoNDENT. *

Easement—Enjoyment as of right for twenty years—Limitation Act (XV of
1877), Sec. 26—Right of ownership—IRight of ectsement as distinguished from
o right of ownership.

In order to acquire an easement under section 26 of the Limitation Act (XV of
1877), the enjoyment must have been by a person claiming title thereto asan
easement as of right for twenty years. Evidence of immemorial nser adduced in

support of a right founded on ownership, does not, when that right is negatived,
tend to establish an easement,

Quere—whether upon a correct construction of section 1 of Regulation V of
1827, which applies to the acquisition of easements, the mere use would be suffi-
cient to establish the right to the easement claimed.

TH1s was a second appeal from the decision of Rdo Bahddur
Chunilal Ménekl4l, First ClassSubordinate Judge of Ahmedabad
with Appellate Powers,

Suit for a perpetual injunction.

This action was instituted by the plaintiffs—(1) Chunilsl
Fulchand, (2) Maganlél Fulchand, and (3) Shakra alizs Mansuk
Fulchand, a minor, by his next friend, Maganl4l F'ulchand—against

# Second Appeal, No. 570 of 1890,



