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ORIGINAL CIVIL.

Before Mr. Justice Farran.

_RAGOONATHDAS GOPALDAS axd otarns, PLAINTIFFs, 9. MORA'RIT
JUTH A anp ornrgrs, DEFENDANTS,®

Lessor and lessee— Lease to one partner on behalf of himself and lis co-partners—
—8uit for rent—Co-pariners not proper parties—Agency under a conveyance different
" to that under meve contract~— Use and accupation, .

When one partner A, takes a lease of premises in his own name, though on
behalf of the partnership, and with the assent of his partners B. and (%, B. and C,
are not liable to be sued by the lessor for the rent reserved by the lease.

A lease is not a mere contract; it is a conveyance, and effects a transfer of
property. The lessee can only be the perzon named in the lease, If that person
becomes a lessee on behalf of same one elae—~ as he may do—the law regards him
as o trustee for that other person, and does not consider that other person as the
lessee, since there is no demise or conveyance to himm. The covenant to pay rent
may be made on behalf of another person, but, as far as the lessor is concerned, it
must be deemed to be only on behalf of the person to whom the demise is made,

Neither are B. and C. liable to be sued by the lessor as for use and.occupation
of the premises occupied by them. Having demised the property to A., the lessor
had no power to suffer or permit any one to occupy the premises during the
continuance of the lease, and, therefore, the foundation of a claim for use and
occupation was necessarily wanting.

RE-HEARING under sections 38 and 39 of the Presidency Small
Cause Courts Act XV of 1882,

This was a suit for rent, or, in the alternative, for use and
occupation of three shops in Shaik Memon Street.

The facts and arguments of counsel appear fully from the
judgment.

Jardine and Rivett-Carnac for the plaintiffs,

Inverarity and Scott for the defendants.

Farraw, J. :—By their plaint in this suit the plaintifls seek to
recover from the three defendants the sum of Rs. 1,871-10-0 for
rent of three shops in S8haik Memon Street from 1st Bhadrapada

Sud 9th, Samuvat 1946, to Margsirsha Sud 8th, Samvat 1948, at

Rs. 175 per month, giving credit for Rs. 928-6-0 received on
‘account,

* Small Cause Court Suit No, s of 1892,
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The suit was originally tried in the Small Cause Court, where
the third defendant, Wagji Mulji, appeared and admitted the claim.
A decree was passed against him on that admission and against
the other two defendants upon the evidence adduced. The decree
against the last two defendants has been set aside by the High
Court, and as against them the case came before me for re-
trial. It is a very pecaliar one.

The plaintiffs, as the executors of Gopéldis Mddhowdis, ave
the owners of the three shops in question. The plaintiff Vithal-
dés says that Wégji Mulji and one Mdneckchand Amalak were
in 1887 negotiating for a partnership to carry on the business
of chemists and druggists, and that Wigji Mulji arranged with
him the terms of & lease of the three shops in which it was in-
tended to carry on the business. A lease for three years, in the
terms arrenged by Wigji Mulji, was granted by the plaintiffs to
Msneckchand Amalak at Rs. 135 per month. Soon after this
Wiégji and Mdneckehand entered into the proposed partnership.
The defendant Mordrji Jutha became their partner.  The part-
nership was carried on in the nawe of Vassanji Nathu & Co.
That firm occupied two of the shops. The third was leased
by Méneckchand Amalak to the firm of J. Brothers. From
entries which have been put in from the books.of Vagsanji Nathu
& Co., it appears that a rent aceount was opened in their books
in the name of the plaintiffy’ estate, and that the rent of the
three shops was from time to time paid out of the partnership
funds, and debited to that account ; and that another account was
opened in the name of Moreshwar A’nandrdo, and that the rent
of the shop leased to J. Brothers, when received from time to
time, was credited to that account, and added to the partnership
funds. In the plaintiffs’ books the. rent account was kept in the
name of Mineckchand Amalak, and the bills were rendered, and
the receipts were given, in that name. During the curreney of
that lease M4neckchand Amalak withdrew from the partnership,
and the defendant Jugjivan Sunderji was admitted as a partner.
No change was, however, made in reference to the lease. There
is no very clear evidence to show what was the exact arrange-
ment between Méaneckchand Amalak and the partnership-in
reference to the lease, but I think thet the fair inference to dvaw
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is that Méneckchand Amalak was a trustee of it for the partner-
ship, and that the partners were the beneficial owners. It is
quite clear that the defendants Mordrji and Jugjivan eould, in no
sense, have been lessees of the three shops from the plaintiffy
during this period. They joined the firm after the lease had
been granted, and there was no assignment of the lease to them.
The plaintiffs, therefore, could not have sued them for rent under
the old lease. '

In June, 1899, some months before the old lease expired,
Wigji Mulji obtained from the landlord the new lease now sued
apon, for three years, to begin from the termination of the for-
mer lease, ab the enhaneed rent of Rs. 175 per month. Vithald4s
says that Wégji came to him ani said: “ We want the shop for
three years more,” amd that he, Vithaldds, said : “ You will then
bave to pay Rs. 175 per month.,” Wigiji agreed to this. Vithal.
dds asked in whose name Wigji was going to take the lease.
Wigji said: “Im my own name.” The lease was then drawnup
by Vithaldds, and Wégji Mulji came one or two days after and
signed it, saying: “ We have all agreed to Rs. 175, and I will
sign the lease.” Wigji, in his account of what took place given
in a suit to which I shall presently vefer (he was not examined
before me), says that he went to Vithaldds and told him that he
wanted to separate himself from his partners, and that Vithaldds
should lease to him, and that Vithaldds agreed to do so, but
demanded Rs. 175 rent, to which he (Wégji) agreed. It is dif-
ficult to place much reliance upon the exact words used at an
interview which took place so long ago. I doubt whether Wégit
stuted so clearly to Vithaldds that he was acting for the partner-
ship as the latter represents. The lease itself in referring to the
three shops describes them thas :—* In all three shops, in which
T at present sit, having taken the same from you in the name of
Maneckehand Amalak,” and contains no reference whatever to
the partnership, or his partners, This rather points to the con-
elusion that Wégii represented himself to Vithaldds as the real
owner of the lease, and did not bring his partners prominently
forwsard, On the other hand, I cannot believe that Wigji made
it elear to Vithaldds that he wanted the lease for himself exclur
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sively, and not for his partners. The plaintiffs in that case conld
hardly have felt themselves justified in filing this suit.

After the lease came into operation, rent was paid under it
only on one ocecasion, viz., up to 13th October, 1890, out of the
partnership funds, in the same way as it had been paid under
the old lease. Rs. 303-6-0 were thus paid. After that some
further payments were made by Wiigji, but they were not entered
in the partnership aceount; nor were the payments made by
J. Brothers received by the partnership or entered in their books.
Wadgji received them.

On the 15th December, 1890, the partnership was dissolved,
and Wigji separated from the two other partners. They con-
tinued to occupy the two shops, but did not interfere with the
third shop which J. Brothers oceupied, or collect its rent.

On the 3rd March, 1801, Morédrji and Jugjivan filed a suit in
the High Court to have the accounts of the partnership taken.
They alleged in their plaint that Wagji, without their knowledge,
obtained the lease in question in his own name; that, on the
dissolution of the partnership, it was agreed that they should
continue to occupy the two shops at Rs, 80 per month, until
Wigji’s debt of Rs. 3,180-13-0 to them should be paid; and that
until then they should receive the rent of the third shop, and
pay it to the landlords.

On the 12th Mareh, 1891, Wégji brought a suit in the Small
Causes Court to eject Mordrji and Jugjivan from the two shops,
alleging that they were occupying them by his leave and licence,
and as his monthly tenants, at Rs. 80 per month. The hearing
of this suit was for a long time delayed by an injunction against
its continuance obtained by Morérji and Jugjivan in the partner-
ship suit in the High Court. The rent of the three shops falling
into arrears, Vithaldds and his co-executor, on the 4th May, 1891,
issued a distress warrant against Wigji Mulji alone, and under
it seized some goods in the two shops. - The defendants Morérji
and Jugjivan intervened and elaimed the goods. Vithaldds ap-
plied to have the proceedings amended by adding their names.
They alleged that they were occupying the shops as tenants of
Wiigii, and not of the plaintifts. Vithaldds did not give evidence,
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The amendment was refused, and the claim of Morérji.a,nd
Jugiivan to the goods distrained was allowed.

It was thus summarily decided that the plaintiffs’ claim under
the Jease was against Wégji alone. The rent account of the new
lease in the plaintiffs’ books had been kept in Wégji’s name, and
the receipts for rents were also made out in the same way.
When the distress warrant issued by the plaintiffs thus- turned
ont fruitless, they did not file a suit against all the three partners
for rent. ¥rom the above conduct on their part the inference
naturally to be drawn is that they did not comsider that they
could succeed in such a suit against Mordrji and Jugiivan.
Vithald4s says that they were considering their position.

The ejectment suit of Wagji against Morérji and Jugiivan
came on for hearing in the Small Causes Court on the 9th De-
cember, 1891, Wigji’'s case, then made and sworn to by him,
was that, with the assent of his partners, and to the knowledge
of the plaintiffs, he had taken the lease in his own name, and on
his own account ; and that, on the dissolution of the partnership,
he had arranged with the defendants Mordrji and Jugjivan that
they should oceupy the two shops for three months, they pa.ymg
Rs. 80 per month rent during that period. There was some other
evidence in support of the three months' arrangement.

Morérji, on the other hand, swore that Wegji consulted him as
fo the renewal of the lease, and asked him if “ we ” (the partners)
should get it renewed, to which Mordrji assented, saying that
Wigji might renew it, either in his own name, or that of the
partnership, He denied the three months’ arrangement, and
said that the lease was partnership property. '

In the High Court suit this man had, in his plaint, affirmed
that the lease had been taken without his knowledge by Wagji.
In the distress warrant proceedings he had said that Wég gji was
Hable for the rent of the shops, and that the partnership was
liable to Wiagji, and not to the plaintiffs. In the ejectment suit,

~when pressed in cross-examination, he said that he was the

plaintiffs’ tenant from the time of the new lease, and was liable
t6 them for the whole rent from the 24th August, 1890, and that
e would pay Gopdldds when he made a demand.



VOL. XV1] BOMBAY SERIES.

Jugjivan said that the shops were partnership property, and
denied the three months’ agreement set up by Wagji. He admit-
ted that he was liable to Gopaldds for rent from the dissolution,

but said that he had no claim in respect of the shop occupied by
dJ. Brothers.

The learned Judge, having heard this evidence in the ejects
ment suit, ordered possession of the premises to be given to
Widgii on the 31st December, 1891, This he could only have
done on the ground that the lease was a lease to Wégji alone,
and not a lease to Widgji and his partners. The applicant Wagji
had to show (under section 41 of the Small Causes Court Act)
that the defendants were his tenants, or held the shop by his
permission. - The learned Judge must have disbelieved the
defendants’ ease that the lease was partnership property, and
must have considered that Wdgji and his partners were not eo-
tenants of the present plaintiffs.

The plaintiffs then, on the 3rd March, 1892, filed the present
suit, making Morédrji and Jugjivan defendants, evidently in con-
sequence, and on the strength, of the statements and admissions
made by Mordrji and Jugjivan in the ejectment suit,

Upon the above facts and conflicting statements it is quite im-
possible for the Court to come to a positive conclusion as to what
were the srrangements of the partners, inter se, when the new
lease was taken. There are, no doubt, the statements and admis-
sion of Mordrji that the lease was taken by Wagji for the part-
nership, under his instructions ; and that he is the tenant of the
plaintiffs, and liable to them for the rent. But there is also ‘on

the record the statement of the same defendant that he was the

tenant of Wégji, and not of the plaintiffs. These admissions of
Mor4rji, which support the plaintiffs’ case, are not, however,
estoppels. They are merely evidence, which the Court has to
take into consideration with the other evidence, in order to
arrive at the truth. They are not, moreover, statements and
admissions made contrary to the interest of the person making

them, and so they do not carry with them that important: -

guarantee of their truth. They have been’ disbelieved by the
Judge before whom they were made, I cannot, therefore, on the
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strength of these statements alone, find the facts in the sense
in which the plaintiffs desire me to find them.

Looking at the cvidence as a whole, the conclusion which I
should feel inclined to draw is that Wdgji took the lease in his
own name, either without the knowledge of his partners, in
order to have them in his power in this respect—the recitals
in the lease alveady referred to, and the statements in Mordrji’s
plaint in the High Court suit favour this view—or that, as stated
by Wiégji, be took it in his own name, and on his own behalf, with
the assent of his partners, in view of a contemplated dissolution
of the partnership. Tt is not, however, necessary for me so to
decide ; for I have come to the conclusion that, even if Wigji took
the lease in his own name on behalf of the partnership, and with
the assent of his partners, these partners are not liable to be
directly sued by the plaintiffy for the rent rescrved by the lease.

In English law books it is laid down that a partner who
renews a lease in his own name is a trustee of it for the firm—
Woodfall's Landlord and Tenant, (14th Ed.), p. 386 ; Clegg .
Edmondson, In such cases the renewing partner is a trustee
for himself and his partners, his cestuis que trustent. It is also
clear law that, if a lease be made to a trustee, he is personally
liable for the rent and covenants, and the lessor has no remedy
ab law against the cestui que ¢rust in respect thereof—Woodfall's
Landlord and Tenant, (14th Ed.), p.82; Walters v. Northern

Coal Mining Company'®. The case last cited also shows that the
Iessor has no direct remedy against the cestus que trust in equity
either. Leases for less than three years can, in England, be made
in writing not under seal. No case has, however, been cited to rae
to show that any person other than the lessee has been held
liable for the rent, on the ground that the lease has really been
made on his behalf. The nature of a lease, it appears to me,
precludes this being done. A lease is a comveyance, by way
of demise, of lands or tenements, for life, or lives, for years, or at
‘will—Woodfall’s Landlord and Tenant, (14th Ed.), p. 129. The
person to whom the land is conveyed is the lessee. The person con-
veying is the lessor. If land is conveyed to a particular indivi-

(U 8De G M & G, 787, ) 5 De ¢, M. & G., 629,
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dual, it is conveyed to him, and nottohimand some one else. In

375
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the case of an out and out conveyance this is obvious, and I donot  Razoowizm-

see how different considerations can apply to a conveyance for years.
Inmany cases the difference between a conveyance by way of
lense—e. g., for 999 years at a peppercorn rent—and an absolute
conveyanee is very small. The lessee, if I am correct in the
ahove view, ean only be the person named in the lease. If he
becomes a lessee on behalf of some one else—as he may do—the
law rvegards him as a trustee for that other person, and does
not consider that other person the lessee, for the simple reason
that there is no demise or conveyance to him. Who, then, isliable
to the lessor for the vent? The lessee, surely, and no one else.
It is true that the lease usually contains a covenant, or agree-
ment, to pay the rent, and that an agreement to pay may be
made on behalf of another than him named in the instrument,
provided it is not under seal—Beekham v. Drake®. Bub in
the case of a lessee T donot think that can be so. The person
covenanting to pay the rent must, I think, be deemed to be
the person to whom the demise is made only. This isso in
the case of an absolute conveyance. Such an instrument usually
contains eovenants; but the only person dircetly liable to be
sued on them is the conveying party, even though he is really
conveying for the benefit of himself and his partners.

The same law must, I think, be also applicable in Bombay.
The Indian Legislature treats leases as transfers of property,
and not as mere contracts. The Transfer of Property Act
thus defines a lease: “A lease of immoveable property is a
transfer of a right to enjoy such property made for a certain
time, express or implied, or in perpetuity, in consideration of a
price paid, or promised, or of money * * * tobe rendered
periodically, or on specified occasions, to the transferor by the
transferee, who accepts the transfer on such terms. The trans-
feror is called the lessor, the transferee is called the lessee, and
the money * * * to be so vendered is called the rent”
(Act IV of 1882, section 105,) It is true that this particular Aect
has not 3et been extended to Bombay, but the law Whlch it
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embodies, based upon the Bnglish law, has, for the most pa,
been the law applied to leases in Bombay.

Tt is said that if the lease had heen made to the p-wtncrship
in its own name, the plaintiffs could have shown who the part.
ners were, and sued them for the rent, and it is argued that the
same evidence should, in like manner, be admitted hue, to show
on whose behalf Wagji took the lease. The answer to thiy is
-that the name of a partnership in a lease is only a concise mode
of naming the individual partners. The lease is to all the in.
dividual members of the firm, as though their names were set
out at length in the lease. Here it is not suggested that the
Wigji Mulji named in the lease is any one but the individual of
that name,

1, therefore, am of opinion that the defendants Mordrji and
Jugjivan are not liable, at law, to tho plaintiffs for the rent under
the lease, ‘

As to the count for use and oceupation, I think that it is in.
applicable here. The document pub in is the counterpart of the
lease signed by the lessee, which contains no words of demise,
but it is admitted that, as is usual in such eases, the plaintiffs .
have signed a lease in favour of Wiigji demising the shops to him.
The claim for use and occupation arises when immoveable pro-
perty is occupied by the defendant by the permission of the
plaintiff. The plaintifls in this case have transferved, or demised,
the land for three years to Wigji; and have, during the eontinu-
ance of the lease, no power to suffer or permit any one to occupy
the shop. They have parted with their interest during the conti-
nuance of the lease. The premises, if permissibly oceupied dur-
ing its currency, must be occupied by the permission of Wai.,ﬂ -
and not of the plaintiffs, Wagji should, therefore, have sued

upon this count : the plaintiffs cannot. See Walters v. Nosthern
Ooal Mining Company®. This case contains an exhaustive
resumé of the law, and is, in my opinion, conclusive of the one
before me.

It is, I think, clear, upon the facts of the ecase, that, until
Morérji gave his evidence in the ejectment suit, no one ever -
M 5De G, M. & 6. 629,
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supposed that he or Jugjivan was divectly liable to the plaintiffs 1892

under the lease. Those admissions, mistaken in point of lawy Rmocivam~
are, I think, really the foundation of this uit. They are not, Gopispis
however, sufficient in themselves to enable me to found a decree? Monkasz
upon them. It would not be inequitable to compel the defend- — Juma
ants Movdeji and Jugjivan to pay the landlords the rent which,
during the period of their occupation, Wégji has not paid to
the landlords ; butas I could only do so by holding that they wese
co-tenants with Wigji under the lease, the result would be that,
although they have been evicted by Widgji from the premises,
they would, in that view, continue liable for the remt for the
vemainder of the term, and subject to be sued by the landlords.

I must, for the above reasons, dismiss the suif, without costs:?
in the Small Causes Court, as the suit was occasioned by the
defendants’ own admissions and promises to pay. The defend-
ants must have their costs in this Court,

Attorneys for the plaintitts :—Messres. Weadie and Glindy.

Attorneys for the defendants :(—Messrs. Turner and Hemming.

ORIGINAL CIVIL.

Before Mr. Justice Burran.
J. KAHN Axp axoruer, Pramrisrs, ». ALLT MAHOMED HAJI 1802
UMER, UEFENDANT. July 9,

Leceiver—Partnership funds in hands of Receiver—Afttachment by some of many =~ ————————

creditors—TInterfercnce  with Court’s possession—Leare necessary—Leave only

giranted on {eims ensuring eguality—No priority allowed over ofher ereditors.

Where a fund, such 2s the assets of & partnership, isin the hands of the Courk
through its officer the Receiver, one out of the whole body of creditors against the
fund will not be allowed to gain priority over the remainder by the expedient of
attaching the noneys in the hands of the Kecgiver, Suchan attachment is an inter-
ferenice with the Court’s possession through its officer the Réceiver, and may, ot
therefore, he made without the Court's leave first obtained ; which leave will not b
granted execept on such terms ag will ensure equality hetween the creditors,

‘SumMoNs in Chambers,
The plaintiffs, having got a decree in the Small Causes Court .
agambt the defendant on the 8th January, 1892, attached under
#Siiall Canse Court Suit No, ‘ggggf"’f 1801,



