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We must, therefore, confirm the decrec with the above varia- 1891.
tion, reserving the right to the defendants to dispute the  Esveir
plaintifl’s right to carry the eaves of his house as far as he has  pjyonar’
done in the new house. IsavaRDs.

Parties to pay their own costs of this appeals

Attorneys for the appellants :mMessrs, Bicknell and Mervdnjs,

Attorney for the respondent:—Mr. Allan I\ Turner.

ORIGINAL CIVIL.

Bejore Mr. Justice Farranw.

HAYJ! ABDUL RAHMA'N ALLARAKIIIA ANp ANOTHER, PLAINTIFFS, v, 1809.
THE BOMBAY AND PERSIA STEAM NAVIGATION COMPANY  4pq 29, o3,
Derexpays#

Shipping—Chearter-porty—istake in date—Mistake mutual or unilateral—
Rectification or rescission,

The plaintiffs required a steamer to sail from Jedda *“fifteen days-after the Hdj,”
in order to convey pilgrims reburning to Bombay, They chartered a steamer from
the defendants in June, 1891, for thab purpose. The defendants chartered their
steamers by lnglish dates. The date inserted in the charter-party was *the
10th August 1892 (fiftecn days after the Adj.””) “ The 10th August, 1892” was
given or accepted by the plaintiff, in the belief that it corvesponded with the
fifteenth day after the Hdj. The defendants had no belief on the subject, and
contracted only with respect to the English date. The 19th July, 1892, ahd not
the 10th August, 1892, in fact corvesponded with the fifteenth day after the Hij.
On tinding out the mistake in March, 1892, the plaintiff brought this suit for vecti-
fieation of the charter-party by the insertion of the corrvect date,. the 19th July,
1892, instead of thelerroncons date the 10th Augast, 1892. Meanwhile the defend-
ants had let all their steamers, and could not give the plaintiff one for the
1oth July, 1892,

fleld, that the agreement was one for the 10th August, 1892, and that as that date
was u matter materially indueing the agrcement, there conld be no rectification,
but oniy cancellation, even if both parties were under a mistake.

Held, further, that the mistake was not mutual, but on the plaintiffs’ part only -
and, therefore, there could be no rectification,

A plaintiff seeking rectification must show that there was an actual concluded
contract antecedent to the instrument sought to be vectified, and that such con-
tract is inaccurately represented it the instriunent.

“ Suit No, 161 of 1892
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By a charter-party, dated the 15th January, 1891, made be-
bween the plaintiffs and the defendants, the plaintitfs charterved
from the defendants one of their steamers to proceed from Bom-
bay to Jedda for the conveyance of pilgrims, and back from
Jiedda to Bombay vid Kardchi— the steamer to sail from Jedda
on or about the 31st July, 1801, (fifteen days after the IHdj) for
Bombay.” A memorandum of agreement, dated the Gth June,
1891, and endorsed on the charter-party, provided as follows:—

“ In reference to the clauge on the other side in this charter-party, dated the
15th January, 1891, regarding the conveyance of returning pilgrims from Jedda to
Bombay vid Kardchi on or about 31st July, 1891 (fifteen days after the Hdj) ab
Bs.15 perhead all round,it is hereby mutually agreed that thesaid clavseshall stand
void for the purposes of its execution or fulfilment this year, and, further, that the
Bombay and Persia Steam Navigation Company, Limited agrees to give, and Hiji
Abdul Ratmén Allivakhia agrees to take, in fultilment of the aforesaid clause next
year, for the purposes of the conveyance of returning pilgrims from Jedda to
Bombay vid Karichi, on or about the 10th August, 1892, (fifteen days after the
Hdj), subject to all the terms and conditions as set forth in this charter-party, the
S. 8, Sculptor or any other steamer of about the same capacity as the Sculptor,”

This was signed by the first plaintiff and the agent of the
defendants.

The Hdj in 1892 would fall on the 4th July, and the fifteenth
day after the Hdj, therefore, would be the 19th July. At the time
the above-mentioned agreement was made, »iz., the 6th June,
1891, the calendar for 1892 was not out, and it was not then
known exactly when the Hdy in 1892 would fall. The 31st July,
1891, accurately represented fifteen days after the Hdj in that
year. The plaintiffy’ case was that the intention of both parties in
wmaking the agreement of the 6th June, 1891, was simply to pub
1892 for 1891, and the date representing fiftecu days after the Hj
in 1892 for the 81st July 1891 ; that the date inserbed, the 10th
August, 1892, was o mere error in caleulation made by the de-
fendants’ clerk, which neither party detected, the English date
being wholly unimportant and subsidiary to the real date with
veference to which both were contracting, namely, the fifteenth
day after the Hej,  The correct Buglish date was the 19th July,
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1892,—the Huj in 1892 falling on the 4th July,—and the plaint-
iffs prayed that the contract might be altered and rectified by
the substitution of that date for the 10th August, 1802,

The first plaintiff’s acconnt of the interview of the 6th June,
1891, with the defendants’ agent, at which the terms of the new
arrangement were arrived at, differed very materially from the
acconnt which the latter pave of the same interview.

The plaintiff stated that he asked for a steamer for the next
year, sl deseribed what then occurred as follows :—

“ e agreed to give me a steawmer for the next year., He called a clerk and asked
him to make the writing for the next year. The clerk made the writing, The
agent told the clerk that a ship was to be given to me next year, and that to
that effeet a writing was to be made. The agent also told the clerk that the
steamer was to leave Jedda fifteen days after the Hdj. The clerk then wrote the
memorandum, aud it was read out tome., I cannot read English, but I hear English

dates. i : ® ) When the memorandum was read fo me I heard
that the steamer was to sail fiftecn duys after the Héj, and I also heard the date
10th Auwgust, 1892. I thought that the dates were the same  * * ®

In the charter-party S1stduly was entered. That was correct, as the
calendar was ont when it was made. When the memorandum was made, the
clerk made a calculation and put down 10th August, 1892, Isaid: ¢ I don't know
if that is correct,’ as there was no calendar. The clerk said : ‘Tt does not matter :
as we have put down fifteen days after the Hdj’. Then we signed the memo-
randam, " * I did not direct the clerk to put in 10th
August in the memorandam,”

In cross-examination he added :—

T have taken a great many charters of steamers from the defendant company.,
Tn the churters the English date of sailing is invariably stated. The Arabic date
is‘ not always given.”

In his examination he also stated i —

% The pilgrims generally return from Mecea to Jedda twelve or fifteen days
after the I7dj. When they reach Jedda they stay one or two days and then go
on hoard the steamer. 'These are the pilgrims who return to India direct. Others
zu to Medina and refurn by Mecea and Jedda. They reach Jedda about fifty-
four or fifty-tive days after the Hdj. Tilgrims do not usually embark thirky-five
or thirty-six days after the 7/dj, but some poor pilgrims might do so. The
wealthy class of pilgrims would not stop so long. I have never chartered a
steamer to leave thirty-five or thirby-seven days after the Hdj. If I had known
that the 10th August corresponded with thirty-five or thivty-six days after the
Hidj T would not have allowed the date to heput in. T would have corrected
the date. T would not have made a charter-party to leuve Jedda Iith or 15th

Muharrum.”
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The agent, on the other hand, gave the following account, in
which substantially he was corroborated by his clerk :—

“The plaintiff said that he could not go to Jedda that year, and that I should,

as a kinduess,give him the next year. Tagreed to that. Iasked plaintiff for what
date he wanted it. He said for about 10th Augnsb, 1 agreed to this. T sent for
my clerk and directed him to write out accordingly, The memorandum wa®
written outsidle and sent in for my signature. I was not present.
I did not tell the clerk that the steamer was to sail fifteen days after the Zdj,
The conversation with the plaintif was to this effect that he did not reguire the
ship before tlie’Hdj, but any time fifteen days after the Ay, He fixed the date 10th
August himself. Nothing clse oceurred. I was under no misapprehension as to
the date 10th.August. We always transact business according to the English
date. I know English, but not very well. Our books are kept in English. We
male up our hooks to 31st December. When the memorandum was written, I
knew nothing'”z'ibout the Hdj beyond this that I knew that plaintiff wanted a
steamer not exrlier than fifteen days after the Hdj. Pilgrims continue to return
up to four months after the Hdj.”

In eross-examination he added :—

"The plaintiff wsked for the 10th of August. If he had asked for the 19th July
1 should have given it, We could have given him sheamers at intervals of fifteen
days, I vead the memorandum hefore I signed it, Isaw the expression ° fifteen
days after the @)’ I did not notice whether the 10th August was equivalent
to fifteen days after the J/dj. If T had found that 10th Augnst did not correspond
with fifteen days after 21, and if plaintill had asked that it should be changed,
I would have dope it. I go by Boglish dates. I havenothing to do with ¢ fifteen
days after the Fidy".”

The following issues, amongst others, were raised ;—

(1) Whether the date 10th August, 1802, was inserted by
mistake in tlic memorandum of charter ?

(2) Whether such date was not inserted by the divection of
the first plaintiff ?

(8) 'Whether the said date is not the true date /

(4) Whether (it there was a mistake) the result is not that
there is no contract concluded between the parties ?

(6) Whether the plaintiffs are entitled to any and what relief
in this suit ? -

Budrudin Tyabyi and dnderson for the plaintitts :—It is obvious
that the Hdj was all along understood on both hands to be the
ruling date. It is inconceivable that the plaintitf should have
named the 10th August.  His account iy fur the more probable



VOL. XV1L] BOMBAY SERIES.

one of the two. Buf, even if he did, it was clearly by mistake.
Both meant to eontract for the fifteenth day after the Hij—in
fact, to write in 1892 intothe charter-party instead of -1891—and
whoever it was that added 10th August did so by mistake.
The contract, therefore, should he rectified.

Latham (Advocate General), Jardine and Eusscll for the defend-
ants :—We were never under any mistake, We contracted for
the 10th August ; whether it was or was not fifteen days after the
Hig we did not know or care. The mistake, if there was one,
was unilateral. The remedy in that case is rescission, not recti-
fleation—Paget v. Marshall®. Tt would be most inequitable
now to alter the contract. If the plaintiffs had asked earlier
the defendants would have accommodated them, though not
bound to do so. Now they have made their season’s arrange-
ments, and cannot give them a steamer for the date they ask.

FARRAN, J. (after stating the facts His Lordship conti-
nued) :—First it is necessary to determine what the' agreement
actually is, Of this, I think, there can be no reasonable doubt,
It is that the chartered vessel should sail from :Jedda on or
about the 10th of August, 1892, From the words which
follow it would seem, and the oral evidence shcﬂfws, that the
parties to the agreement were under the impression that the
10th of August, 1892, corresponded with the fifteenth day follow-
ing the Hdj which will take place in this year. It'is, therefore
probable that, if the parties had known that the fifteenth day
following the Hdj would oceur, as in fact it will oceur, on the
19th July, 1892, they would have fixed the sailing of the steamer
for thatvday, but they did not know it. The verbal arrange-
ment, prior to the contract, was, I consider, upon the evidence,
that the vessel should sail ou the 10th of August; but that date
was fixed npon for an ecrroneous reason. In sich a case as
that the Courts do not rectify the instrument, theugh in a pro-
per case they may cancel it. Kerr on this point says: “Nor
can there be a rectification, although hoth parties may have been
under a mistake, if the mistake be in respect of magter materially
inducing the agreement.” Kerr on Fraud, 2nd Bd., 507. See

)28 Ch, D., 255.
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Corpineal v Powis®, Courts of Equity do not rectify contracts
They may and do veetify instrmments purporting to have been

made in pursuance of the terms of contracts. But it is always

necessary for a plaintiff to show that there was an actual conclu.

ded contract antecedent to the instrument which is sought to
be rectified, and that such contract is inaccurately represented

in the instrument—>Maclenzic v. Conlson®.

" The first plaintiff in this case says that he contracted to char-

ter the vessel for the fifteenth day after the Hdj. I am inclined
to think that he intended to charter the vessel for that date,
but that what he really did was to charter it for the 10th of
August, believing that' date to correspond with the fifteenth day
after the Hdj, but I assume that he believed that he was contract.
ing to charter for the fifteenth day after the Hiij.

We must, then, consider what the defendants’ agent was con.
tracting for. Upon this there can be no doubt upon his evidence.
He was confracting for the 10th of August. He knew, pre-

“sumably,that the considerations which operated on the first plaint-

iff's mind were considerations connected with the pilgrims return.
ing from the M), and that the date was fixed with reference to

“these considerations,hut with these considerations he had nothing

to do. He had steamers which would be returning at certain
intervals, and he was willing tolet the plaintiff have whichever
of these he wished, but he desired to know what English date
the plaintiff wanted his vessel for. When he learned this he had
the contract made accordingly. It was clearly not his intention
to contract for the fifteenth day atter the Hdj. If that had been
his intention he would have instructed his clerk to draw up the
contract for the fifteenth day after the Hdj. 1 am elear that he
did not do so, but that he instructed him to draw up the contraet -
for the 10th August. To have done otherwise would have been to
reverse the almost universal practice of the office. Tven assuming,
therefore, that the plaintiff helieved that he was contracting for
the fifteenth day after the Zdj, I am of opinion that the instru-
ment before me cannot he rectified, since the defendants’ agent was
not under that belief. The rectification which the plaintiffs really
1) 10 Bearv., 3. L. R, 8 Eq., 368.
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should ask the Court to sanction, is not to insert in the contract
the date 19th July, which was a date which never oceurred to the
parties at the time of contracting, but to transpose the words in
the contract, and to make the day of sailing fifteen days after the
Hij, placing the Bunglish date, 10th of August, in a parenthesis.
That, in my opinion, was not the eontract which both the parties
actually orally made, though, as I have said, Ne. 1 plaintiff may
possibly have supposed that such was the contract ke was entering
into,

I have little doubt that, if the defendants had been asked to
vary the memorandum, in the manner desired by the plaintiffs,
they would have done so if they had been asked before they
had made their season’s arrangements. But they made those
arrangements in the view of their contract with the plaintiffs
being what on its face it purported to be,and it would now be
inequitable to compel them to break their other engagements, in
order that the plaintifis might avoid the consequences of their
OWI error.

As, however, the defendants are willing that the contract
should be cancelled, and as the plaintiffs desire this to be done,
I shall direct the contract to be cancelled. Plaintiffs to pay the
costs of the suib. The Rs. 2,500 received by the defendants te
be repaid to the second plaintiff.

Attorney for the plaintiffs :—Mr. Frdmji Dordbji.

Attorneys for the defendants:—~Messrs, Crawford, Burder
Buclland and Bayley.
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